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REINS ACT— PROMOTING JOBS AND EXPAND- 
ING FREEDOM BY REDUCING NEEDLESS 
REGULATIONS 


MONDAY, JANUARY 24, 2011 

House of Representatives, 

Subcommittee on Courts, 

Commercial and Administrative Law, 

Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 4 p.m., in room 
2141, Rayburn House Office Building, the Honorable Howard Coble 
(Chairman of the Subcommittee) presiding. 

Present: Representatives Coble, Smith, Gowdy, Gallegly, Franks, 
Reed, Ross, Cohen, Conyers, Johnson, Watt, and Quigley. 

Staff present: (Majority) Daniel Flores, Subcommittee Chief 
Counsel; Olivia Lee, Clerk; and Carol Chodroff, Minority Counsel. 

Mr. Coble. The Subcommittee will come to order. I was going to 
welcome all the new Members to the Subcommittee, but Mr. Cohen 
and I appear to be it. So good to have you on board, Mr. Cohen, 
and Mr. Gowdy on my right. 

Ground rules, folks. I like to start on time, and I like to end on 
time. I hope that is agreeable with everybody. You are familiar per- 
haps with the 5-minute rule. And the 5-minute rule, folks, is not 
done in any way to frustrate debate but rather to facilitate the 
process. Our jurisdictional bounds are broad, indeed, and we will 
hustle along and do the best we can. So when you see that red light 
appear, that will be your signal that your 5 minutes have elapsed. 
And Mr. Cohen and I will not call in the U.S. Marshal on you then, 
but you need to wrap up. The 5-minute rule also applies to Mem- 
bers of the Subcommittee. We will try to adhere to that as well. 

I want to give my opening statement, and I will recognize Mr. 
Cohen for his opening statement. Other opening statements will be 
made part of the record at the conclusion. Is that agreeable with 
everybody? 

Today marks the first hearing of the newly constituted Sub- 
committee on Courts, Commercial and Administrative Law. And I 
think we are going to have Mr. Smith with us, but he is not 
hereyet. Chairman Smith has provided our Subcommittee with ju- 
risdiction over a number of important matters that I hope our Sub- 
committee will address during the 112th Congress. 

( 1 ) 
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In my view, one of the most important matters is to fine tune our 
regulatory process; hence, the introductory oversight hearing on 
the REINS Act. 

Many in the private sector have alleged that the Ohama adminis- 
tration has cast a cloud of regulatory uncertainty over some parts 
of the economy. While it is no secret that our economy is still soft, 
perhaps even dismal, unnecessary or unreasonable regulatory bur- 
dens will continue to drive business investments, in my way of 
thinking, abroad. 

Examples of the need for improvement are prevalent in virtually 
every sector of government regulation. For instance, the Depart- 
ment of Health and Human Services’ implementation of President 
Obama’s health care reform, the financial agency’s implementation 
of the Dodd-Frank financial reform bill, the EPA’s campaign 
against carbon dioxide, the FDA’s approach to herbicide, and the 
Federal Communication Commission’s drive to regulate the Inter- 
net and allocate spectrum. 

I only mention these examples because they are widely recog- 
nized, and the fact of the matter is that fine-tuning is needed 
across the entire regulatory horizon. 

Our current regulatory regime has deep historic roots. Since the 
days of the New Deal, and especially during the 1960’s and 1970’s, 
Congress has delegated more and more of its legislative authority 
to Federal agencies. This has been done through broad and vaguely 
stated laws that allow Congress to claim credit for addressing prob- 
lems but leaves it to the various agencies to fill in the crucial de- 
tails through regulations. The final risk of the wrong decision thus 
falls on the agencies and, of course, the economy and America’s job 
creators. Congress too often escapes both responsibility and ac- 
countability. 

The Republican majority that came to Congress in 1994 at- 
tempted to address this problem through the Congressional Review 
Act. That act, you may recall, gave the Congress greater tools to 
disapprove agency regulations that harm the economy, destroy jobs, 
or otherwise were counterproductive. Over its history, however, the 
Congressional Review Act has not fulfilled its potential. 

During the 108th and 109th Congresses, the Subcommittee on 
Commercial and Administrative Law examined ways to improve 
the Congressional Review Act and better assert Congress’s author- 
ity over legislative regulations. One of the leading ideas for reform 
was to amend the Act to preclude regulations from going into effect 
until Congress actually approve them. That is precisely what the 
REINS Act does for the biggest regulations Federal agencies issue, 
those imposing $100 million or more in costs on our economy. 

Today, more than ever, we must consider and enact reforms that 
vindicate Congress’s authority over the laws. The REINS Act is 
front and center among those reforms. 

Before reserving the balance of my time, I would like to extend 
a warm welcome to our former colleague. Congressman David 
McIntosh — it is good to have you back on the Hill — as well as the 
other witnesses. 

And Mr. Cohen, I said this before our other colleagues came in, 
but it is good to have all Members, Republican and Democrat alike, 
on this Subcommittee. And now I am pleased to recognize the dis- 
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tinguished gentleman from Tennessee, Memphis to be specific, Mr. 
Cohen. 

Mr. Cohen. Thank you, Mr. Chair. And I appreciate that. As you 
know, Tennessee was originally North Carolina, so, in some ways, 
we are colleagues beyond being colleagues here. 

And I would like to first pay specific attention to, for the new 
Members and others, to my Ranking Member of the Committee, 
the distinguished, the venerable, the honorable, the legendary John 
Conyers. Nice to be with you. 

And Chairman Smith and all the other Members, I look forward 
to serving with each of you as well, who is not legendary yet, but 
he is honorable and a few of those other things that we will incor- 
porate by reference. 

Mr. Coble. Would the gentleman yield just a moment. I didn’t 
realize that Chairman Smith had come in. I didn’t mean to ignore 
you, Lamar. 

Is Mr. Conyers here as well? Good to see you again. 

Mr. Cohen. I would like to start by offering my congratulations 
to Mr. Coble, who assumed the Chairmanship of the Committee. 
And when I was Chairman, he was as nice as anybody was to me. 
Everybody was nice, but he was particularly nice, and I was always 
appreciative of that. 

You are a gentleman, and I look forward to working with you. 

Mr. Franks was an outstanding Ranking Member, and we 
worked together nicely, and I look forward to serving with him. 

I am honored to be working as Ranking Member, although I 
would rather be working as Chairman, but that is this Congress. 

Today’s hearing provides us with the opportunity to debate the 
merits of H.R. 10, the “Regulations from the Executive In Need of 
Scrutiny Act,” or REINS. It also gives us a chance to discuss the 
appropriate role of Federal regulations in American life, a con- 
versation I suspect we will continue to have in this Subcommittee 
in the 112th Congress. 

Although they do not explicitly say, proponents of the REINS Act 
appear to believe that almost all regulations are bad. All their ar- 
guments focus on the purported costs that regulations impose on 
society. Based on this premise, we have heard rhetoric about job 
killing regulation that will stifle economic growth and impair per- 
sonal freedom. 

What such arguments do not seem to fully appreciate is regula- 
tions can also benefit the economy by policing reckless private-sec- 
tor behavior that could undermine the Nation’s economic well- 
being, and came very, very close to doing it in 2008. Lack of regula- 
tions and the economy of the world was on a precipice, pulled off 
by President Bush and bipartisan Members of the Congress in 
passing the TARP and successive legislation with the Stimulus Act. 
We learned that the hard way in the 2008 financial crisis and the 
problems that ensued there from. 

We can look back to the Great Depression, when there was even 
more independence from regulations and lack of regulation, and see 
what followed there, the Great Depression. 

Regulations can facilitate economic activity by providing clarity 
for regulated industries where the applicable statutory language 
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may be too broad or too vague and lead to unnecessary confusion 
or even litigation. 

Regulations can also serve societal values that may outweigh eco- 
nomic growth. 

Most importantly, regulations help protect the health and safety 
of everyday Americans, including our children, our neighbors, our 
colleagues, our grandparents, and ourselves and the public at large. 

The fact is that Federal regulations help ensure the safety of the 
food that we eat, the air that we breathe, the water that we drink, 
the products we buy, the medications we use, the cars we drive, the 
planes we fly in, and the places we work. Indeed, most Americans 
are able to take for granted the safety of these things assured be- 
cause of the existence of Federal regulations. 

The REINS Act threatens to make it harder for such beneficial 
regulations to be implemented. Under the Act, Congress must ap- 
prove a major rule, one having an economic impact of $100 million 
or more, by passing a joint resolution of approval through both 
Houses of Congress within 90 — 70 legislative days after the rule is 
submitted to Congress. The President must then sign the joint res- 
olution of approval before the rule can go into effect. 

At the most practical level, I question whether the REINS Act 
could work. I have been in Congress long enough to understand 
that the crush of business before us will more often than not pre- 
vent us from giving due consideration and approval to the many 
rules that may be beneficial and even ultimately enjoy widespread 
support if we were to implement the REINS Act. 

As with the Congressional Review Act, the underlying statute 
that the REINS Act seeks to amend, this idea may seem better in 
the abstract than it will be in practice. 

Of course, I am not ready to say the REINS Act is a good idea 
even in the abstract. While I appreciate the attempt to reassert 
some congressional control over agency rulemaking, there are sepa- 
ration of powers that I think were spoken to Members of Congress 
about recently, and Justice Scalia I think led that talk. And there 
could certainly be constitutional objections with separation of pow- 
ers to the REINS Act, which we will hear from our witnesses. 
There is a role for us. There is a role for the executive. There is 
a role for the judiciary. 

I look forward to our witnesses testimony. I look forward to 
working with Chairman Coble and my other colleagues on the Sub- 
committee for hopefully a meaningful 112th Congress. 

I yield back the remainder of my time. 

Mr. Coble. Mr. Cohen, I thank you. 

And I thank you as well for your generous remarks at the open- 
ing. I appreciate that. 

Statements of all Members will be made a part of the record, 
without objection. 

And I am told that Mr. Smith and Mr. Conyers would like to 
make opening statements, and I recognize the distinguished gen- 
tleman from Texas, the Chairman of the full Committee, Mr. 
Smith. 

Mr. Smith. Thank you, Mr. Chairman. 
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And, Mr. Chairman, thank you for chairing this particular hear- 
ing, which I think is going to be one of the most important of the 
year. 

As you said, I also welcome our former colleague David 
McIntosh. 

And, David, I hope we get to talk a little bit more later on, but 
appreciate your being here, too. 

Mr. Chairman, the American people in November voted for real 
change in Washington. One change they want is to stop the flood 
of regulations that cost jobs and smothers job creation. Yet, another 
is to make Washington and Congress more accountable. The 
REINS Act makes that change a reality. 

Unelected Federal officials for too long have imposed huge costs 
on the economy and the American people through burdensome reg- 
ulations. Today, these regulatory costs are estimated to be a nearly 
incomprehensible $1.75 trillion dollars, roughly $16,000 per house- 
hold. 

Because the officials who authorize these regulations are not 
elected, they cannot be held accountable by the American people. 
The REINS Act reins in the costly overreach of Federal agencies 
that stifles job creation and slows economic growth. It restores the 
authority to impose regulations to those who are accountable to the 
voters, their elected Representatives in Congress. 

The Obama administration has under consideration at least 183 
regulations that each would impose costs of $100 million or more 
on the economy. And when businesses have to spend these vast 
sums to comply with these massive regulations, they have less 
money to invest to stay competitive in the global economy and to 
hire new employees. These costs get passed on to the American 
consumers. In effect, these regulations amount to stiff but unseen 
taxes on every American. 

Last week, in a new Executive Order, President Obama reiter- 
ated the existing authority of agencies to cull outdated rules from 
the books and consider impacts on jobs when regulations are writ- 
ten. This order sounded encouraging but added little to the rules 
that already guide the process of regulations. In the Executive 
Order, “distributive impacts” and “equity” are specifically identified 
among benefits to be maximized. Job creation is not. 

The Executive Order is specifically written not to include regula- 
tions issued to implement the Administration’s health care legisla- 
tion, and it carves out independent agencies charged to implement 
the Dodd-Frank financial reform legislation. And it won’t halt the 
Environmental Protection Agency’s drive to exercise authority it 
was never granted. So the most burdensome and costly regulations 
are exempted. 

The Executive Order, I hope not, may have been all style and no 
substance. Until the Executive Order produces real results, it is 
just a string of empty words. We must watch what the Administra- 
tion does, not what it says. 

In 1994, Congress passed the Congressional Review Act to re- 
assert Congress’s authority over the relentless regulation of the 
Federal Government. The act has been used just one time to dis- 
approve of regulation. The regulatory tide continues and rises even 
higher. The REINS Act is needed to reduce the cost of the flood of 
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regulations, free up businesses to create jobs, and make the Fed- 
eral Government more accountable. Thank you, Mr. Chairman. 

Mr. Chairman, before I yield back entirely, I would like to recog- 
nize my colleague sitting back of the room, Geoff Davis, who has 
been absolutely instrumental in promoting, advancing, and writing 
this legislation that we are discussing today. 

Mr. Coble. I thank the gentleman. 

The Chair is pleased to recognize the distinguished gentleman 
from Michigan, Mr. Conyers. 

Mr. Conyers. Thank you, Mr. Coble. 

I join in welcoming our former colleague, Mr. McIntosh, back 
here. It is very important. And I ask unanimous consent that the 
author of the bill. Representative Davis, come forward. I think he 
should be able to make a couple comments about the bill. I would 
welcome his sitting at the table. Since there are only three people 
there anyway, there is plenty of room. 

Mr. Coble. Mr. Conyers, I would be pleased indeed to have Mr. 
Davis come forward. I don’t believe, though, he would be eligible 
to comment. But we would be glad for him to come forward to the 
table if he would like. 

Mr. Conyers. You say he can’t comment on his own bill in the 
Judiciary Committee, the keeper of the Constitution? 

Mr. Coble. Well, Mr. Conyers, he was not called as a witness. 
And that is why I made that statement. 

Mr. Conyers. Okay. 

Well, I have got a few questions I would like to ask him after 
the hearing, then, if I can. I will be looking forward to doing that. 

I have got a statement that I will put in the record so we can 
get to our witnesses. But the most important part of my statement 
is that I think we have a constitutional problem on our hands, and 
our former colleague alluded to it himself in his statement. And it 
is found in article II, section 1, that I refer all of the distinguished 
lawyers on this Committee to. And I am sure we will have enough 
time to go into this. 

The second consideration I would like us to keep in mind as we 
go through this important hearing is that the REINS Act may not 
be tailored to the problems that it is supposed to address. We have 
got some big problems with whether this is feasible. The feasibility 
of this act is — well, let’s put it like this. This would affect every law 
on the books. It is not prospective, but it would involve every law 
that is on the books currently. 

Now, I don’t want to suggest that the Congress isn’t up to its 
work, but do you know how much time that that would take to go 
through all of the laws to get them, the regulations to the laws, 
okayed by the House and the other body, as we delicately refer to 
them? It doesn’t seem very probable that that could happen. 

So when you consider the fact that we don’t have the author of 
the bill testifying — and we are glad he is here, of course — but we 
also don’t have the Administration testifying. Why isn’t somebody 
from the Administration here? I mean, how can we be doing this? 
And I have been told by staff that we are going to try to report this 
bill next week sometime. 
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So, Chairman Coble, I would like to, with all due respect, ask an 
opportunity to discuss with you the possibility of an additional 
hearing on this matter. 

Mr. Coble. Well, if the gentleman would yield. This is an over- 
sight hearing, and there will be a legislative hearing subsequently. 

Mr. Conyers. Okay. Well, that is consoling. I am glad to find 
out. 

Now, this is a great new process of order. We do the oversight 
hearing first, and then we have a hearing on the bill. That makes 
a lot of sense. Why don’t we have a hearing on the bill first? Oh, 
we are oversighting the condition that has caused the bill to be cre- 
ated. Is that right? 

Mr. Coble. This is the oversight hearing. As I say, the legislative 
hearing will be scheduled. 

Mr. Conyers. Okay. All right. Well, then I don’t have to ask for 
another hearing. There is going to be another hearing on the bill. 
So I am glad to know that, because I have got a witness or two 
in mind that I would like to have partake with all the other distin- 
guished friends of ours that are here with us today. 

So I thank you very much. Chairman Coble. And I yield back the 
balance of my time and ask my statement be included in the 
record. 

[The prepared statement of Mr. Conyers follows:] 
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Statement of the Honorable John Conyers Jr. 
for the Hearing on the REINS Act 

Before the Subeommittee on Courts, Commereial and Administrative Law 

Monday, January 24, 2011, at 4:00 p.m. 

2141 Rayburn House Office Building 

At the first hearing of the reconstituted Subcoimnittee on Courts, 
Commercial and Administrative Law, we are being asked to focus on a newly 
introduced bill known as the Regulations From the Executive in Need of Scrutiny 
Act, or the “REINS Act.” 

This proposed legislation would dramatically change the way mles are 
promulgated, by requiring all new major regulations to be affirmatively approved 
by both Elouses of Congress and the President before they can take effect. 

Federal regulations affect virtually every aspect of our lives, including 
regulations that impact the environment in which we live, the products we buy and 
consume, the economy, and the health and safety of our citizens. 

In recognition of the critical role federal regulations play, most rules are 
subject to a very length vetting process involving the agency, the Administration 
and the public, tlirough notice and hearing. 

Wliile the legislation we will discuss today may be well-intentioned, it 
simply misses the mark. It suffers from three fatal flaws 1 would like to describe 
today. 

First, the proposed REINS Act is constitutionally infirm. 

The United States Constitution explicitly assigns various responsibilities to 
the different branches of the federal government. The drafters of the REINS Act 
assert that the Constitutional authority for this legislation can be found in Section 1 
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of Article 1 of the Constitution, which grants all legislative powers to the 
Congress. 

The drafters fail, however, to take into consideration an equally important 
provision; namely. Article 11, Section 1, which grants the executive power to the 
President. 

It is a fundamental constitutional precept that while Congress is charged 
with making the laws, the Executive Branch has the responsibility to “take care 
that the laws be faithfiilly executed.” 

This frmdamental notion of the separation of powers is the essence of what 
our founding fathers envisioned in the Constitution of this great nation. 

1 am particularly concemed that the REfNS Act “unduly trammels on 
executive authority” under the separation of powers doctrine that the Supreme 
Court upheld in the 1988 case, Morrison v. Olson . 487 U.S. 654 (1988), and that it 
is constitutionally infirai. 

Second, the REINS Act is not tailored to the problems it purports to address 

Supporters of the REINS Act argue that Congress has delegated too much 
authority over the years to unelected bureaucrats in the Executive Branch, creating 
a lack of accountability among federal agencies and resulting in burdensome 
regulations. 

Wlrile 1 appreciate these concerns, 1 do not believe the REfNS Act addresses 
the disease it purports to cure. 

Some might argue that there is a legitimate need to strike a balance between 
protecting tire safety and health of all Americans, and fostering economic growth, 
job creation, and competitiveness. 
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I believe President Obama has already anticipated this need with his 
issuance last week of the Executive Order on Improving Regulation and 
Regulatory Review, which directs the agencies to consider these concems in 
promulgating rules. 

The REINS Act, however, would not help to achieve that balance. Rather, it 
will distort the rulemaking process. It will hamper the implementation of EVERY 
single law on the books! 

By changing the presumption in the Congressional Review Act, and 
requiring affirmative Congressional approval (as opposed to disapproval) for all 
major rules, this Act will serve as a chokehold, and stifle regulatory review, which 
I am afraid is the real intent of this legislation. 

We must recognize how critical federal regulation is to this country. Every 
year, federal regulatory agencies create thousands of new rules that affect virtually 
every aspect of our lives, including the enviromnent in which we live, tire products 
we buy and consume, the economy, and the health and safety of our citizens. 

Requiring all new major mles to be affirmatively approved by both Houses 
of Congress and the President before taking effect would make it virtually 
impossible to implement critical new legislation, including the Patient Protection 
and Affordable Care Act (health care reform) and the Dodd-Frank Wall Street 
Reform and Consumer Protection Act. Indeed, financial experts have attributed 
the cause of the financial collapse in this comitry to the lack of adequate 
regulations. 

1 have been a member of Congress for a very long time, and I am extremely 
proud of our process. But I will be the first to admit that passing legislation is 
neither easy, nor a speedy process. If we start to require major rules to be passed 
by both Houses of Congress and signed by the President, as the REINS Act would 
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require, the invariable delays in the lengthy process could jeopardize the health and 
welfare of our Nation. 

Some proponents of the REINS Act have expressed concern that some 
statutory language is no longer current with respect to certain regulations. If that is 
the case, the appropriate solution is to amend the statute in question, not to stifle 
the rulemaking process, which is already rather cumbersome and laborious. 

There are also practical concerns we must consider with a legislative 
approval requirement for agency rulemaking. 

Congress would risk midertaking piecemeal examination of particular rules 
in isolation from an agency’s program as a whole, without the benefit of the 
experience and specialized knowledge that may have shaped the elements of that 
program. 

Also, the volume and complexity of the rules that would be subject to the 
proposed approval process would be time-consuming and drain already limited 
Congressional resources. 

To put it simply, the REINS Act would create more problems than it would 

cure. 

Third, the REINS Act is based on incomplete economic analysis, as it solely 
addresses the costs of regulation, while failing to account for the tremendous 
cost benefits that regulations yield. 

Proponents of the REINS Act raise concerns about the financial costs 
imposed by regulations, and they cite eyebrow-raising figures that are troubling, 
especially in our current economic climate. Wliat you will hear from at least one 
witness today, however, is that the sources of these numbers are not impartial 
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parties. Indeed, inany reputable scholars and economists have criticized the 
problems with the assumptions and methodologies imderlying these cost estimates. 

These experts also cite contrary reports. For example, the Office of 
Management and Budget recently reported that the cost of major rules from the 
Executive Branch agencies is significantly lower than the figure cited by 
proponents of the REINS Act. 

You will also hear what I think is of the uhriost importance. A discussion 
solely of the cost of federal regulation fails to paint the whole picture; we must 
assess both the costs and the benefits of federal regulation. The Office of 
Management and Budget (OMB) — in both the current Administration and in the 
Bush Administration — has found that the benefits greatly exceed the costs of 
major federal regulations. 

For example, major regulations promulgated over the ten-year period 
between 1998 tlirough 2008 are estimated to have cost between $51 and $60 
billion. 

Notably, the benefits associated with these very same rules are estimated to 
be $126 to $663 billion, that is, more than ten times their cost ! 

1 look forward to hearing more about the ftill picture, the cost benefit 
analysis of federal regulation, and all of these issues and concerns today. 

I also think it is of the utmost importance that we have the opportunity 
to fully examine these issues, and that we hear from the Administration . I 
only just received testimony from Mr. McIntosh a few hours ago today. 1 would 
like to hold another hearing or forum on this issue, so that we have adequate time 
to explore the troubling Constitutional and otlier implications of this bill, and hear 
what the Administration has to say. 

I look forward to more discussion of tliis issue. Thank you. 

5 


Mr. Coble. And all statements of the Members of the Sub- 
committee will be made a part of the record, without objection. 

[The prepared statement of Mr. Cohen follows:] 
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Statement of the Honorable Steve Cohen 
For the Hearing on 

“The REINS Act — Promoting Jobs and Expanding Freedom 
by Reducing Needless Regulations” 

Before the Subcommittee on Courts, Commercial and Administrative Law 

Monday, January 24, 2011 at 4:00 pm 
Room 2141, Rayburn House Office Building 

I would like to start by offering my congratulations to the gentleman from North 
Carolina, Mr. Coble, on his assuming the Chairmanship of tliis Subcommittee. I am 
honored to be working with him as Ranking Member, having chaired this Subcommittee 
in the previous Congress. 

Today’s hearing provides us with the opportunity to debate the merits of H.R. 10, 
the Regulations from the Executive in Need of Scrutiny Act, or “REINS Act.” It also 
gives us the chance to discuss the appropriate role of federal regulations in American life, 
a conversation that 1 suspect we will continue to have in this Subcommittee tliroughout 
the 1 12th Congress. 

Although they do not say so explicitly, proponents of the REINS Act appear to 
believe that almost all regulation is bad. All of their arguments focus on the purported 
costs that regulations impose on society. Based on this premise, we hear the rhetoric 
about “job killing” regulations that “stifle” economic growth and impair personal 
freedom. 

Wliat such arguments do not seem to fully appreciate is that regulations can also 
benefit the economy by policing reckless private sector behavior that could undemiine 
the Nation’s economic well-being. We learned this lesson the hard way with the onset of 
the 2008 financial crisis and the deep economic problems that ensued from that crisis. 
Indeed, we can look back to the Great Depression to see what perils the lack of adequate 
regulation can bring. 


1 
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Regulation can also facilitate economic activity by providing clarity for regulated 
industries where the applicable statutory language may be too broad or too vague and 
lead to unnecessary confusion or even litigation. 

Regulations can also serve societal values that may outweigh economic growth. 
Most importantly, regulations help protect the health and safety of everyday Americans, 
including our children, our neighbors, our colleagues, and the public at large. 

The fact is that federal regulations help ensure the safety of the food that we eat, 
the air that we breathe, the water that we drink, the products that we buy, the medications 
that we use, the cars that we drive, the planes that we fly on, and the places where we 
work. Indeed, most Americans are able to take for granted that the safety of these things 
is assured because of the existence of federal regulations. 

The REINS Act threatens to make it harder for such beneficial regulations to be 
implemented. Under the Act, Congress must approve a “major rule” - one having an 
economic impact of one hiaidred million or more - by passing a joint resolution of 
approval through both Houses of Congress within 70 legislative days after the rule is 
submitted to Congress, The President must then sign the joint resolution of approval 
before the rule can go into effect. 

At the most practical level, I question whether the REINS Act could work. I have 
been in Congress long enough to understand that the crush of business before us will 
more often than not prevent us from giving due consideration and approval to the many 
rules that may be beneficial and even ultimately enjoy widespread support if we were to 
implement the REINS Act. As with the Congressional Review Act - the underlying 
statute that the REINS Act seeks to amend - this idea may seem better in the abstract 
than it will be in practice. 

Of course, I am not ready to say that the REINS Act is a good idea even in the 
abstract. While 1 appreciate the attempt to re-assert some Congressional control over 
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agency nilemaking, there may be some constitutional objections to the REINS Act, whict 
I hope to hear more about from our witnesses. 

T look forward to our witnesses’ testimony. T also look forward to working with 
Chairman Coble and my other colleagues on this Subcommittee for what I hope will be a 
meaningful 1 1 2^’’ Congress for all of us. 
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[The prepared statement of Mr. Johnson follows:] 

Congressman Henry C. “Hank” Johnson, Jr. 

Statement for the Hearing on 

“The REINS Act - Promoting Jobs and Expanding Freedom 
by Reducing Needless Regulations” 

January 24, 2011 

Thank you, Mr. Chairman, for holding this hearing on the regulatory process. 

Every year federal agencies, from tlie Environmental Protection Agency, to the 
Consumer Product Safety Commission, to the Federal Communications Commission, 
issue thousands of new regulations. 

Regidations impact every aspect of our lives. My colleagues on the other side of 
the aisle want to rein in government regulations, namely because of cost. 

However, in many instances, the protections we receive from regulations outweigh 
the costs. 

They have guarded us against risks like lead in paint or children's toys and poisons 
in our drinking water. 

In fact, if better regulations were in place a few years ago, the Gulf of Mexico oil 
spill, and economic problems such as the collapse of the financial system and mortgage 
crisis, which still affect many Americans today, could have been avoided. 

Lately, there have been lots of discussion surrounding regulations. 

During the 2010 congressional campaign. Republican candidates, as part of their 
"plan to rein in the red tape factory in Washington, DC" in the "Pledge to America," 
promised to "require congressional approval of any new federal regulation tliat has an 
annual cost to our economy of $100 million or more." 

Just last week, on January 1 8*, the President issued an Executive Order formally 
detailing guidance for considering regulations. 

Specifically, it seeks to get rid of rules that are slowing economic recovery. The 
President has made it clear tliat it is not about the government choosing between meeting 
its responsibilities to protect tlie public and spur the economy to create jobs. 
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Rather, it is about striking the proper balance between what is needed to protect the 
safety and health of all Americans and what is necessary to grow our economy and create 
jobs. 

We can all agree that our regulatory process could benefit from some 
improvement. The question is how should Congress refonn the regulatory process to 
strike the proper balance. 

This hearing will allow Members to consider Representative Geoff Davis’ 
proposal, the RETNS Act. Currently, the Congressional Review Act authorizes Congress 
to disapprove an agency rule to which it objects. 

The REINS Act would amend die Congressional Review Act and require 
congressional approval of major rules before they can talce effect. 

A major rule imposes annual costs in excess of $100 million or otherwise has a 
significant or anticompetitive effect. 

Major rules would not take effect unless Congress passes, and the President signs, 
a joint resolution of approval within 70 legislative days of the rale’s submission to 
Congress. 

This Act aims to revive the economy, but 1 am concerned about the unintended 
consequences that this bill may have on an administrative agency’s ability to issue 
essential regulations to keep the public safe. 

Is the 70 legislative day tlireshold enough time to get an integral regulation tlirougli 
both Houses and to the President for signature? 

Are there any issues with the Separation of Powers doctrine? 

Article I, Section 1 of the Constitution grants all legislative powers to Congress. 
Article II, Section I, however, grants the executive power to the President. 

The Executive Branch is tasked with ensuring that the laws be faithfully executed. 
Would the REINS Act unduly trample on the rulemaking authority of the 
Administration? 
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Tn refomiing our regulatory process, we must make sure tliat we are not 
undercutting regulatory protections that provide for the health and safety of our 
constituents. 

Are there any changes we can make to the REINS Act to ensiue that we can make 
to the REINS Act to make sure that the safety and public health are definitely the top 
priority in the rulemaking process? 

T look forward to hearing from our wihiesses today on how we can develop a 
balanced approach that is careful enough not put corporate profits above the safety and 
public health of Americans. Thank you and I yield back the balance of my time. 
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[The prepared statement of Mr. Quigley follows:] 

Opening Statement 
Congressman Mike Quigley (IL) 

Judiciary C-CAL Subcommittee Hearing on the 
REINS Act 
January 24, 2011 

Thank you Mr. Chainnan 

The argument that a Congressman is not accountable for a regulation passed 
subject to a law for which he voted shows a misunderstanding of the separation of 
powers. 

The United States Constitution assigns various responsibilities to the different 
branches of the federal government. It’s true that Section 1 of Article 1, grants all 
legislative powers to the Congress. 

But Section 1 of Article 11 grants the executive power to the President. While the 
Congress is to make the laws, the Executive Branch is to “take care tliat the laws be 
faithfully executed.” Agencies issue regulations under their executive power pursuant to 
the laws that Congress passes under its legislative power. This practice executes the 
Constitutional vision of our forefathers, it does not undermine it. 

If a statute was passed many years ago and has become antiquated, then we should 
amend the statute. If a legislator believes that there are provisions of tlie Clean Air Act 
that do not achieve their intended purpose, then that Congressman can draft legislation to 
amend the statute. 

Statutes are amended all the time; Congress retains law making power over the 
laws passed yesterday as well as those being proposed today. 

This bill would ensure that even many of the most worthy rules will not find time 
on the Congressional calendar. 

I’ve never met a constituent who did not want to know that the peanut butter she 
bought at the supermarket was salmonella free, that the X-ray she received at the dentist 
office did not emit harmful amounts of radiation; the prescription drug she relies on each 
day does not contain accurate labeling information. 
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In closing, the discussion we are engaging in here today reflects a healthy tension 
between the legislative and executive branches. 

It is a tension which has been the subject of passionate debates in these halls and 
others throughout our history; at the end of the day, it is a tension that strengthens our 
democracy. 

This tension assures one of the most important Constitutional principles there is: a 
separation of powers between our three branches of government. 

The lines that delineate these powers often are not black aird white, but instead 
shades of grey. Nevertheless, through reflection and robust discussion, we usually 
achieve the proper balance. 

If we diminish the power of the executive branch to take care that the laws passed 
by Congress be faithfully executed, we create a dangerous imbalance between these two 
branches. 

So while this is a discussion that we should embrace, it is also one we must get 

right. 

I am concerned that the REINS Act does not get this balance right, and 1 look 
forward to a constructive dialogue with my colleagues about how we can better achieve 
that balance. 


Mr. Coble. We are pleased to have our panel of three witnesses 
with us today. 

As has heen mentioned previously, Mr. McIntosh, it is good to 
have you back on the Hill. Mr. McIntosh now practices at Mayer 
Brown LLP in Washington focusing on issues before Congress and 
the executive branch. He is a graduate of the University of Chicago 
School of Law and a cum laude graduate of Yale University. 
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Professor Jonathan Adler teaches at the Case Western Reserve 
School of Law, where he is the director of Case Western Center for 
Business Law and Regulation. 

Professor Sally Katzen is a visiting professor at New York Uni- 
versity School of Law, and Professor Katzen also serves as senior 
adviser to the Podesta Group. 

It is good to have each of you with us. 

And we will start with Mr. McIntosh, and we recognize you, sir, 
for 5 minutes. 

TESTIMONY OF THE HONORABLE DAVID McINTOSH, 
MAYER BROWN LLP 

Mr. McIntosh. Thank you. It is a pleasure to be back. 

And thank you, Mr. Cohen and Mr. Conyers, for your remarks. 

Let me commend the Committee for taking up this question in 
the oversight hearing of the regulatory process and the urgency for 
looking at, are there ways of making it work better to reduce the 
cost of regulations? 

And I want to commend Representative Davis for his work in in- 
troducing the REINS Act. 

When I was a Member, the Speaker asked me to Chair a Sub- 
committee on oversight just on regulations in the Government Re- 
form Committee, and we looked at a lot of the different regulatory 
programs, looked at the overall costs on the economy. And I have 
to say, as I was preparing for the testimony today after I received 
the invitation, I was startled at the magnitude of the cost of Fed- 
eral regulations: $1.75 trillion annually of costs imposed on the 
economy, about $15,000 per household; and, in particular, on jobs, 
where for large businesses, it costs $7,700 per employee to hire a 
new employee to follow the regulatory dictates of the various Fed- 
eral programs. And for small businesses, it is even more. It is over 
$10,000 per employee. 

As Mr. Cohen pointed out, those are the costs. You need to look 
at the benefits of regulations when you are making policy decisions, 
and Congress does that as it passes the laws, and the agencies are 
required to do that under longstanding executive orders. But the 
problem that I see that has happened, and we worked on the Con- 
gressional Review Act as a way of addressing that, is that bal- 
ancing act of the particular type of mandatory requirements that 
get set in a regulation versus the benefits doesn’t come back to 
Congress for review once the legislation has been enacted and the 
regulatory agency has been empowered to act. 

We passed in 1995 the Congressional Review Act as one way to 
increase that formally, but as was pointed out earlier, it has only 
been used one time. And it is difficult for the political configuration 
to work where typically you have got to have a resolution of dis- 
approval go through both the House and the Senate and signed by 
the President. I think the only time it did work was when Presi- 
dent Clinton’s administration proposed a rule and Congress acted 
and presented a bill to President Bush about that regulation. And 
so you saw the political baton being handed from one party to the 
other and willingness for Congress and the President to act. 

The REINS Act strikes me as an excellent way of really strength- 
ening that effort. It is not applied to all regulations. It is carefully 
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tailored to major regulations that have a significant and major im- 
pact on the economy. It, in many ways, addresses some of the con- 
stitutional questions that come up from time to time in the various 
regulatory programs; specifically, whether Congress has delegated 
too much authority to the regulatory agency and needs to retain 
some of that authority in the legislative branch in order to perform 
its article I duties. 

And also, as I point out in the testimony, there are some en- 
hancements for Presidential authority under article II that Mr. 
Conyers mentioned, article II, section 1, where you have a unified 
Executive, because the bill applies to both regular agencies in the 
executive branch but also the so-called independent agencies, 
which the President would have some greater authority over as a 
result of the REINS Act. 

It is also carefully tailored to fit into what this Committee is an 
expert at, and that is thinking about the processes that should be 
used for Federal regulations. It merely says Congress is going to 
withhold part of its delegation and gives itself an option to approve 
the final result before that has the force of law. It is an addition 
to the Administrative Procedures Act and carefully written to be 
narrowly tailored to fit into that procedural change. The parties 
still have their rights under the Administrative Procedures Act for 
other problems that may come up. 

So I commend the Committee for taking this up. I urge Congress 
to favorably consider the REINS Act and will be glad to answer 
any questions when you need me to. 

[The prepared statement of Mr. McIntosh follows:] 



Testimony of David McIntosh, Member of Congress, Retired 

Before the Subcommittee on Courts, Commercial and 
Administrative Law 

of the House Judiciary Committee 

Representative Howard Coble, Chairman 

Representative Steve Cohen, Ranking Member 

Hearing on “The REINS Act - Promoting Jobs and Expanding 
Freedom by Reducing Needless Regulations” 

The 112* Congress, January 24, 201 1 

Restoring Democracy in the Regulatory Process 


Chairman Coble and Ranking Member Cohen and Members of 
the Subcommittee, thank you for the opportunity to appear 
before you today. I am appearing in my own capacity and not 
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representing any other person' . Your hearing raises some of the 
most important issues facing the nation today: Does our current 
regulatory system undermine economic recovery and hold the 
private sector back from creating new jobs? And, how can we 
reform the regulatory process to provide more accountability and 
encourage better regulations that reduce their costs, thereby 
unleashing economic growth and the creation of more jobs? 

T want to commend the Committee for taking up this topic and 
also applaud Representative Geoff Davis md his co-sponsors for 
introducing the Regulations from the Executive In Need of 
Scrutiny (REINS) Act (H.R. 10). As I will discuss today in my 
testimony, the REINS Act as it has come to be known provides 
an excellent opportunity for Congress to restore accountability 

^ As 1 say the views expressed in this testimony are my own. I would 
like to thank my colleague, Stephen E. Sachs, for his excellent 
constitutional and legal analysis and help in drafting this testimony. 
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for regulatory decisions. In addition, it corrects significant flaws 
in the current regulatory system - including Constitutional issues 
that may arise from the improper delegation of legislative 
authority under the current structure. The REINS Act is also a 
logical next step to build upon the Congressional Review Act. 

Li this testimony I hope to present to the Committee several 
points that I hope will be useful as it pursues its oversight of the 
regulatory process and considers this legislation: 1, The current 
burden of Federal regulations is unprecedented and dearly has 
impeded efforts to stimulate economic growth and job creation, 

2. The Congressional Review Act serves several useful purposes 
and should be employed by the Congress in considering new 
regulations promulgated by the Administration, At the same 
time, there is a pressing need for Congress to create a struemre 
that ensures greater oversight of the regulatory' process and 


3 



26 


accurately reflects the legislative will of the people. 3. The 
REINS Act provides the proper mechanism for ensuring that 
legislative power under Article I remains in Congress, which will 
have full accountability as a democratically elected body to the 
citizens of the United States for the broad range of policies 
implemented by major regulations. 

UNPRECEDENTED ECONOMIC BURDEN OF FEDERAL 
REGULATIONS 

In the first two years of the Obama Administration, we have seen 
an unprecedented level of regulatory activity. In 2009 and 
2010, the. number of major rulemakings - those projected to 
impose cost on the American economy of more than $100 
million each - that were announced by various agencies 
averaged 66 per year. That is a 3 8% increase from the average 
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number of major rulemakings in the Bush and Clinton 
Administrations? 


This high pace of regulatory activity imposes a huge cost onto 
the American economy. Last year Federal regulations were 
estimated by the Obama Administration to cost U.S. consumers, 
businesses, and workers $1 .75 trillion annually.^ For 
comparison, $1.75 trillion is nearly twice the amount of all 
individual income taxes collected last year.'* It is estimated that 


^ Susan E. Dudley, President Obama's Executive Order: Improving 
Regulations and Regulatory Review, Regulatory Policy Commentary, 
The George Washington University Regulatory Studies Center, at 1 
(Jan. 18, 2011), http://www.regulatorystudies.gwu.edu/images/ 
commentary/20ll0ll8_reg_eo.pdf. 

^ Nicole V. Crain &. W. Mark Crain, The Impact of Regulatory Costs on 
Small Firms, Small Business Admin., Small Business Research Summary 
No. 371 (Sept. 2010), http;//archive.sba.gov/advo/research/rs371.pdf. 
'‘see Council of Economic Advisers, Economic Report of the President 
tbl, B-81, at 426 (2010), http://www.gpoaccess.gov/eop/2010/ 
2010_erp.pdf; see also James L. Gattuso et al.. Red Tape Rising, 
Heritage Foundation Backgrounder No. 2482, at 1 (Oct, 26, 2010), 
http://thf_media,s3.amazonaws.com/2010/pdf/bg2482.pdf. 
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the overall cost of Federal regulation is over $15,000 per 
household in the United States.^ Not only is this a significant 
drain on the wallets and pocket books of working American 
families, as 1 will discuss below, it is a significant restraint on 
economic growth needed to restore full employment. 

Those agencies that reported costs - by all means not all the 
significant regulations - reported a total of $28 billion in new 
additional costs last year.® This is the highest level since such 
statistics have been compiled. According to the Heritage 
Foundation analysis, fifteen of these rulemaking procedures 
involved financial regulations. Another five stem from the 
healthcare bill adopted in early 2010. Ten others came from the 


^ Dudley, supra note 2, at 2. 
^'Gattuso et al., supra note 4, at 2. 
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Environmental Protection Agency (EPA). Among the most 
costly are^: 

• Fuel economy and emission standards® for passenger 
cars, light-duty trucks, and medium-duty passenger 
vehicles imposed jointly by the EPA and NHTSA.'* 
Annual cost: $10.8 billion (for model years 2012 to 
2016). For automakers to recover these increased 
outlays, NHTSA estimates the standards will lead to 
increases in average new vehicle prices ranging from 
$457 per vehicle in FY 2012 to $985 per vehicle in FY 
2016. 


’ See generally Gattuso et al., supra note 4, at 3 (describing cost data). 
® This rule represents the first time that "greenhouse gas" emissions 
performance was applied in a regulatory context for a nationwide 
program. 

’ See Light-Duty Vehicle Greenhouse Gas Emission Standards and 
Corporate Average Fuel Economy Standards; Final Rule, 75 Fed. Reg. 
25,324 (May 7, 2010). 
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• Mandated quotas for renewable fuels/® Annual cost: 
$7.8 billion (for 15 years). Utilizing farmland to grow 
corn and other crops used in renewable fuels will 
displace food crops, leading food costs to increase by 
$10 per person per year - or $40 for a family of four, 
according to the EPA. 

• Efficiency standards for residential water heaters, 
heating equipment, and pool heaters.^* Annual cost: 
$1.3 billion. The appliance upgrades necessary to 


Regulation of Fuels and Fuel Additives: Changes to Renewable Fuel 
Standard Program, 75 Fed. Reg. 14,670 (March 26, 2010). The EPA 
projects several indirect costs in its Regulatory Impact Analysis, 
including food increases of $10 per person per year, or $3.6 billion, by 
2022. This was not included in the total by Gattuso et al. See Gattuso 
et a!., supra note 4, at 3 n.8; see also EPA, Renewable Fuel Standard 
Program (RFS2) Reguiatory Impact Analysis 5 (Feb. 2010), 
http://www.epa.gOv/otaq/renewablefuels/420rl0006, pdf- 
Energy Conservation Program: Energy Conservation Standards for 
Residential Water Heaters, Direct Heating Equipment, and Pool 
Heaters, 75 Fed. Reg. 20,112 (Apr. 16, 2010). 
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comply with the new standards will raise the price of a 
typical gas storage water heater by $120, 

The trend of increasing regulatory burden will continue to 
worsen in 2011. The Dodd-Frank bill requires eleven different 
Federal agencies to promulgate 243 new formal rules,^^ The 
Congressional Research Service reports that the newly-enacted 
healthcare legislation has at least 43 provisions that create rule- 
making authority. These include mandatory rulemaking, 


“ Gattuso et al., supra note 4, at 5; Davis Polk & Wardweil, LLP, 
Summary of the Dodd-Frank Wall Street Reform and Consumer 
Protection Act, Enacted into Law on July 21, 2010, (July 21, 2010), 
http://www.davispolk.eom/files/Publication/7084f9fe-6580-413b- 
b870-b7c025ed2ecf/Presentation/PublicationAttachment/ld4495c7- 
ObeO-4e9a-ba77-f786fb90464a/070910_FlnandalReform_ 
Summary.pdf (October 21, 2010). 
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disclosure rulemaking, procedure rulemaking, negotiating 
rulemaking, and other regulatory provisions. 

On December 21, 2010, the Federal Communications 
Commission issued its new neutrality regulation championed by 
Chairman Genachowski, As Commissioner Robert McDowell 
noted in his dissent, this regulation will cause irreparable harm to 
one of the most significant drivers of our modem economy. In 
the name of maintaining competition the rule will do the exact 
opposite and lead to: “Less investment. Less innovation. 


Cong. Res. Serv., Deadlines for the Secretary of Health and Human 
Services in the Patient Protection and Affordable Care Act from 
Enactment to January 1, 2011 (October 1, 2010), at http;//coburn. 
senate.gov/public/index.cfm?a=FiIes.ServeaFileJd=54103bf6-ae3a- 
47be-916e-72548ba34b5b, 
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Increased business costs. Increased prices for consumers. 
Disadvantages to smaller ISPs. Jobs lost,” 

Economists have long understood the harm to economic growth 
and productivity that results from costly and unnecessary 
regulations.'^ 


In particular, as Congress considers various new proposals to 
encourage job creation, it must take a critical look at regulations 


In the Matter of Preserving the Open internet Broadband Industry 
Practices, FCC GN Docket No. 09-191, WC Docket No. 07-52, 
Statement of Commissioner Robert McDowell, Dec. 21, 2010, 

See, e.g., Reed Garfield, Smothering Economic Growth One 
Regulation at a Time, Joint Economic Committee Report (June 1996), 
http://www.house.gov/jec/cost-gov/regs/cost/reguiate/regulate.htm; 
Benjamin Bridgman et al,, Does Regulation Reduce Productivity? 
Evidence From Regulation of the U.S. Beet-Sugar Manufacturing 
Industry During the Sugar Acts, 1934-74, Fed. Reserve Bank of 
Minneapolis, Res. Dep't Staff Report 38 (Apr. 2007), 
http://www.minneapoiisfed,org/research/SR/SR389.pdf; Wayne B. 
Gray, The Cost of Regulation: OSHA, ERA and the Productivity 
Slowdown, 77 Am. Econ. Rev, 998 (1987). 
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that make it more expensive for small and large businesses to 
create new jobs. 

Federal regulations have a significant impact on businesses’ 
decisions to hire more employees. For large firms the rcgulatoiy 
cost is $7,755 per employee. For medium-sized firms it is 
$7,454 per employee. Small firms are particularly hard hit It 
costs them on average $10,585 per employee.'® 

CURRENT CONGRESSIONAL OVERSIGHT OF 
REGULATIONS 

When I began my service in Congress m 1995, Congress had 
essentially tliree means of exertmg oversight of policies 
developed by regulatory agency. The first was through the 
committee.s of legislative jurisdiction, which typically maintain 
continuous informal communication with regulatory agencies 

Crain & Crain, supra note 3, at 1, 
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and have the authority to work on substantive legislation 
defining the scope of regulatory powers of agencies whose 
programs fall under the committees’ jurisdiction. In other 
words, if Congress determined that a particular regulation 
exceeds Congressional intent, the committee of jurisdiction 
could and often would begin a legislative process to change the 
enabling legislation that autliorizes the regulatory agency to 
promulgate legislations. 

A second, more expeditious way Congress exerted its authority 
was to hold oversight hearings and question the regulatory 
agency officials and invited witnesses about the wisdom of a 
given regulation. This oversight often had a significant influence 
on the agency’s approach to developing its regulations. 

The third means of influencing regulations is the appropriations 
rider that prohibits or limits agencies from spending funds in the 


13 



36 


development or enforcement of a given regulation. This 
relatively blunt policy instrument is a longstanding extension of 
Congress’s power of the purse, by which all funds that are used 
to operate the Federal Government must be appropriated by the 
people’s elected representatives. 

In 1995, Congress passed and President Clinton signed the 
Congressional Review Act ("CRA”), which provided another 
mechanism for Congressional action on major'^ regulations. The 
CRA provides that a Federal rule cannot “take effect” until the 


A major rule is defined as "any rule that the Administrator of the 
Office of Information and Regulatory Affairs of the Office of 
Management and Budget finds has resulted in or is iikeiy to result in - 

(A) an annual effect on the economy of $100,000,000 or 

more; 

(B) a major increase in costs or prices for consumers, 
individual industries. Federal, State, or local government agencies, or 
geographic regions; or 

(C) significant adverse effects on competition, employment, 
investment, productivity, innovation, or on the ability of United States- 
based enterprises to compete with foreign-based enterprises in 
domestic and export markets." 
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agency promulgating the rule submits a report to each House of 
Congress and to the Government Accountability Office (“GAO”) 
that includes (1) a copy of the rule, (2) a description of the rule, 
including a determination whether it is a “major rule,” and (3) 
the proposed effective date. Rules that are not maj or rules take 
effect as otherwise provided by law after submission of the 
agency’s report to Congress. 

Major rules cannot take effect until 60 days after Congress 
receives the report from the agency or the rule is published in the 
Federal Register, whichever is later. The CRA provides 
expedited procedures for Congress to disapprove of an agency 
rule through the passage of a joint resolution. Some of the most 
significant provisions of the CRA create discharge procedures to 
bring the resolution of disapproval expeditiously to the House 
and Senate floors respectively. In the Senate, all points of order 
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against the joint resolution, as well as against consideration of 
the resolution, are waived. The motion to proceed to the 
resolution is not subject to amendment or to a motion to 
postpone or proceed to the consideration of other business. A 
motion to reconsider the vote by which the motion is agreed to or 
disagreed to is not in order. If a motion to proceed to the 
consideration of the joint resolution is agreed to, the joint 
resoliEtion remains the unfinished business of the Senate until 
final disposition of the resolution. Senate debate on the joint 
resolution, and on any debatable motions and appeals connected 
to the resolution, is limited to 1 0 hours. 

Congress should make full use of the Congressional Review Act 
as it considers improvements in the regulatory process such as 
the REINS Act. The procedures will allow Members to ensure 
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that there is healthy Congressional debate of regulations and the 
policies that are advanced by them. 

Unfortunately, as time has gone on, some problems have been 
revealed in the implementation of the Congressional Review Act 
that the REINS Act would do a great deal to fix. 

First, the default position of the Congressional Review Act is 
pro-regulatory. A regulation is presumptively authorized, and it 
will only be prevented from taking effect if Congress enacts a 
specific joint resolution to disapprove it. As everyone here 
knows, the inertia of the legislative process means that there is a 
big difference between requiring Congress to act and allowing 
Congress to stay silent. If Congress fails to address the 
regulation or is preoccupied with other matters, the rule - even a 
major rule - will still take effect, regardless of whether it could 
have survived on an up-or-down vote. Moreover, because both 
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Houses must vote on a joint resolution of disapproval, if one 
House supports a rule and the other opposes it, a joint resolution 
of disapproval would fail, even if a joint resolution of approval 
could not be passed either. Under current law, in a case of 
disagreement between the Houses, the tie goes to the 
bureaucrats. The REINS Act would reverse that default by 
requiring an agency to get Congress’s active permission to issue 
a major rule. 

Second^ the Congressional Review Act gives the President both 
too much and too little authority over regulation. If a major rule 
is proposed by an agency under the President’s direct control, he 
presumably already favors the rule and could be expected to veto 
any joint resolution of disapproval. Stopping the rule would then 
require a two-thirds vote of both Houses. It’s no surprise that the 
one time Congress has passed a resolution of disapproval, the 
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60-day review period spanned administrations, such that a major 
rule proposed under President Clinton was disapproved in a joint 
resolution signed by President George W. Bush. At the same 
time, however, if a major rule is proposed by one of the so-called 
independent agencies (as discussed below), tlie President may 
object strongly to the regulation, but he will have no opportunity 
to intervene unless Congress first presents him with a joint 
resolution of disapproval for his signature. 

Third, and most importantly, the courts have deprived the CRA 
of any meaningful enforcement provisions. The CRA requires 
that each new rule be submitted to Congress “[bjefore [the] rule 
can take effect.”'* But government agencies have repeatedly 
failed to submit their rules as the Act requires, and have enforced 
those regulations against Americans anyway. According to the 

“ 5 U.S.C. § 801(a}{l)(A). 
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Congressional Research Service, from 1998 to 2008, Federal 
agencies failed to submit more than 1,000 substantive rales as 
required by the Act.'^ 

The purpose of the Congressional Review Act was to give 
elected officials a say in whether Americans would be bound by 
new regulations. But when agencies ignore the CRA’s 
procedures, there are no consequences. Congress is often too 
busy to notice the oversight, and when regulated parties 
challenge the regulations, the courts have refused to enforce the 
CRA’s requirements. Instead, the courts have interpreted the 
judicial review provision of 5 U.S.C. § 805 to “specifically 
preclude^ judicial review of an agency’s compliance with its 

Curtis W. Copeland, Cong. Res. Serv., Congressional Review Act; 
Rules Not Submitted to GAO and Congress 10 (Dec. 29, 2009), http:// 
assets.opencrs.com/ rpts/R40997_20091229. pdf; see also Sean D. 
Croston, Congress and the Courts Close Their Eyes, 62 Admin. L. Rev. 
907 (2010). 
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terms. Despite the law’s clear requirements, Americans are 
forced to comply with regulations that have never been reviewed 
by Congress. 

The REINS Act would give the existing approval process some 
teeth. Section 805(b) of the bill^' adds a provision that “a court 
may determine whether a Federal agency has completed the 
necessary requirements under this chapter for a rule to take 
effect.” As a result, if an agency tries to enforce a major rule 
without Congressional authorization, or shirks its duty to submit 
a non-major rule to Congress, the rule can be challenged in court 
and held invalid. This enforcement provision is a vital part of 


“ Via Christ! Regional Med. Ctr., Inc, v. Leavitt, 509 F.3cl 1259, 1271 
n.ll (10th Cir. 2007); see also Montanans For Multiple Use v. 
Barbouletos, 568 F.3d 225, 229 (D.C. Cir. 2009). 

All section references are to the sections of title 5, United States 
Code, that would be amended by the REINS Act. 


21 


44 


giving effect to existing law as well as bringing the regulatory 
apparatus under democratic control. 

CONSTITUTIONALITY OF THE REINS ACT 

The REINS Act would be a fully constitutional exercise of 
Congress’s power to enact laws necessary and proper to the 
exercise of powers vested in the Federal Government. In 
addition, the bill would also help protect and enforce other 
provisions of the Constitution that have been eroded by the 
increasing power of administrative agencies. 

A. The REINS Act is consistent with the Constitution. 

From a constitutional perspective, the REENS Act does three 
things. The bill (1) limits the statutory authority of 
administrative agencies to implement major rules; (2) provides a 
mechanism for Congress to authorize major rules on a rule-by- 
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rule basis through joint resolutions of approval; and (3) creates a 
fast-track process enabling each House of Congress to vote on 
those confirmatory resolutions with a minimum of procedural 
delay. Each of these steps is itself consistent with the 
Constitution, and so is the process as a whole. Indeed, nearly 
twenty years ago Justice Stephen Breyer (then a judge on the 
U.S. Court of Appeals for the First Circuit) explained that a 
proposal like the REINS Act w'ould be consistent with the 
Constitution, in a way that other attempts at restraining agency 
discretion were not.^^ 


5ee Stephen Breyer, The Thomas F, Ryan Lecture: The Legislative 
Veto After Chadhti, 72 Geo. LJ. 785, 789 (1984). 
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1 . Congress has power to resliict aecncv authority to 
implement major rules. 

The first aspect of the REINS Act is a limitation on the authority 
of administrative agencies to implement major rules. After the 
bill’s passage, an agency with general power to regulate on a 
particular subject could not, of its own authority, implement any 
rule with a major effect on the U.S. economy. Instead, it would 
have to wait for Congress to grant permission on a rule-by-rule 
basis. 

That limitation on agency power is undoubtedly constitutional. 
The Constitution grants Congress power “[t]o make all Laws 
which shall be necessary and proper for carrying into Execution” 
its enumerated legislative powers, as well as “all other Powers 
vested by this Constitution in the Government of the United 
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States, or in any Department or Officer thereof. Through the 
exercise of this power. Congress has created “a vast and varied 
federal bureaucracy.”^'^ 

But because this discretion is vested in Congress, an agency 
“literally has no power to act * * * unless and until Congress 
confers power upon it,”^^ An administrative agency “is entirely 
a creature of Congress” and can do only “what Congress has said 
it can do.”^^ Thus, Congress has not only limited the substantive 
scope of agencies’ authority to regulate on particular subjects, 
but has also required agencies to act only by the use of particular 
procedures (such as notice-and-comment rulemaking), or subject 
to particular decision-making constraints (such as by prohibiting 

“Art. I, §8, cl, IS. 

“ Free Enterprise Fund v. Public Company Accounting Oversight Board 
{PCAOB), 1305. Ct. 3138, 3155 (2010). 

“ La. Pub. Serv. Comm'n v. FCC, 476 U.S. 355, 374 (1986). 

“ CAB V. DeitaAir Lines, Inc., 367 U.S. 316, 322 (1961). 
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agency action that is “arbitrary, capricious, [or] an abuse of 
discretion”) ” Similarly, Congress can require that an agency 
make decisions on the basis of particular types of reasons, such 
as by either forbidding or requiring the agency to take 
considerations of economic cost into account when formulating 
regulations?* 

Here, Congress is imposing a different kind of limitation, one 
that addresses the scale of agency action - forbidding agencies, 
absent specific permission, to issue rules that have a major effect 
on the U.S. economy. That restriction is no different, 
constitutionally, from others that Congress has already enacted. 
In fact, the constraint is already present in current law in the 
form of the CRA, which prohibits agencies from implementing 

”5ee5U.S,C. §§553,706(2)(A). 

See, e.g., Whitman v. Am. Trucking Ass'ns, 531 U.S. 457, 465-67 
(2001) (construing section 109(b)(1) of the Ciean Air Act to forbid such 
considerations, whiie other sections of the same Act require them), 
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major rules without submitting them to Congress and postponing 
their implementation for a 60-day period of review. There is no 
constitutional distinction between requiring a 60-day waiting 
period and prohibiting the regulation from going into effect 
altogetlier. Rather, “[i]t is axiomatic that an administrative 
agency's power to promulgate legislative regulations is limited to 
the authority delegated by Congress.”^* 

Because the REINS Act addresses only one type of limitation on 
an agency’s authority, it would preserve the protections of 
existing statutory restraints on agencies. When Congress 
authorizes a major rule through the REINS Act’s procedures, it 
is authorizing the agency to implement a rule of a certain scale - 
not authorizing the rule in all of its respects, much less enacting 
the rule itself as a law. Congress has established many 

flowen V, Seorgetown Univ. Hasp., 488 U.S. 204, 208 11988). 
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independent conditions that a rule must meet in order to have 
legal effect, and the REINS Act only addresses one of them. A 
rule that exceeds the scope of an agency’s substantive authority, 
that was promulgated through improper procedures, or that 
violates an existing restraint on the ^ency’s powers (such as a 
restriction on arbitrary or capricious action) is invalid. 

Such a rule would not be made valid by the passage of a joint 
resolution of approval under the REINS Act. Under 
section 802(g) of the bill, the confirmatory resolution “does not 
serve as a grant * * * of statutory authority” and does not 
“extinguish” any “substantive or procedural” claim based on an 
“alleged defect in a rule.” This provision avoids any risk that 
agencies will abuse the fast-track procedure to bypass the normal 
legislative process, proposing rules that go beyond their existing 
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authority and that would otherwise require new laws to become 
effective. 

That said, even if Congress’s approval does not immunize a rule 
from challenge on these grounds, nothing prevents Congress 
from considering such grounds as a reason not to approve a rule. 
If a major rule appears to be arbitrary' and capricious, or is 
contrary to law, or was imposed through improper procedures, 
that is a perfectly legitimate basis for Congress to decide not to 
authorize it. The REINS Act therefore serves as an additional 
check, preventing agencies from imposing unlawful regulations 
on the American people. 
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2 . Congress has power to enact legislation authorizing 
individual major rules. 

The second aspect of the REINS Act is the passage of joint 
resolutions, on a rule-by-rule basis, to authorize the adoption of 
major rules. Each of these resolutions would be supported by the 
same enumerated power underlying the administrative rule itself. 
Moreover, the process of passage and individual review also 
satisfies the Constitution’s requirements. 

There is nothing unusual, constitutionally speaking, about the 
Executive’s suggesting that Congress authorize the 
implementation of an individual rule. Under Article II, Section 
3, the President is obliged “from time to time” to provide 
information to Congress and to “recommend to their 
Consideration such Measures as he shall judge necessary and 
expedient.” Under the REMS Act, the President - through his 
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subordinates in an administrative agency - would recommend 
that Congress grant authority to implement a particular major 
rule. Approving that individual regulation through a 
confirmatory resolution would be no more problematic than 
disapproving the same regulation through a resolution passed 
under the existing text of the CRA. 

More importantly, the REINS Act provides for the enactment of 
that joint resolution in the constitutionally required way: 
passage by both Houses of Congress and presentment to the 
President. A joint resolution that confers authority on an agency 
is an exercise of legislative power. By empowering an agency to 
implement a rule that would otherwise be unauthorized, the 
resolution is “essentially legislative in purpose and effect.”^® 
Because the Constitution vests “[a]ll legislative Powers herein 

^ INS \J. Chadha, 462 U.S. 919, 9S2 (1983). 
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granted” in Congress, “consist[ing] of [the] Senate and House of 
Representatives,” it is necessary that both Houses vote to enact 
the confirmatory resolution.^’ The REINS Act procedure also 
complies with the presentment requirements of Article I, Section 
7, namely that “[e]very Bill which shall have passed the House 
of Representatives and the Senate, shall, before it become a Law, 
be presented to the President of the United States” for his 
signature or veto - and that “[ejvery Order, Resolution, or Vote 
to which the Concurrence of the Senate and House of 
Representatives may be necessary ♦ * ♦ be presented to the 
President” in the same manner as a bill.^'’" 

By requiring the proper enactment of legislation in the manner 
prescribed in the Constitution, the REINS Act stands in stark 
contrast to sonte previous attempts by Congress to restrain the 

^^Art, I, §1. 

Art. I, § 7, cl. 2-3. 
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discretion of administrative agencies. After the New Deal, 
Congress frequently attempted to impose a “legislative veto” on 
agency decision-making, whereby a single House of Congress 
(or sometimes both Houses together) could vote to bar an agency 
from taking action that the agency was otherwise authorized to 
take. These legislative vetoes w'ere recognized as 
unconstitutional in the Chadha decision in 1983, which 
concerned the House of Representatives’ veto of the Attorney 
General’s decision to allow a deportable immigrant to remain in 
the United States.^^ As the Supreme Court pointed out, 
Congress’s previous “choice to delegate authority to an agency” 
(here the Attorney General) had been given the force of law by 
enactment “in accordance with the procedures set out in Art. 

As a result, “Congress must abide by its delegation of authority 

^U62U.S.919, 
at 954. 


33 



56 


until that delegation is legislatively altered or revoked. 

Because the Constitution requires that “no law [may] take effect 
without the concurrence * * * of both Houses,” and that “all 
legislation [must] be presented to the President before becoming 
law,” a vote of a single House, or of both Houses without 
presentment to the President, was insufficient to override the 
previous grant of legal authority. As the Court later put if in 
Bawsher v. Synar, “once Congress makes its choice in enacting 
legislation,” it can “thereafter control the execution of its 
enactment only * * * by passing new legislation.”^^ 

The same reasons why the legislative veto was struck down in 
Chadha explain why the REINS Act procedures pass 
constitutional muster. Unlike the legislative veto, the REINS 

Id. at 955. 
at 946, 948. 

” 478 U.S. 714, 733-34 (1986). 


34 




57 


Act requires both bicameral agreement of the Houses and formal 
presentment to the President, A joint resolution under the 
REINS Act is not merely an expression of the opinion of a single 
House, but a valid exercise of the legislative power vested in 
Congress and exercised through the mechanism of Article I, 
Section 7. As such, the new legislation can override the previous 
limitation on agency authority by granting permission to 
implement a particular major rule. The REINS Act therefore 
satisfies the requirement that Congress “passQ new legislation” 
in order to “control the execution” of old legislation.^* 

Indeed, in a lecture given shortly after the opinion issued in 
Chadha, then-Judge Stephen Breycr outlined a version of the 
REINS Act as a constitutional replacement for the legislative 
veto. As Breyer explained, by enacting limitations on an 

Bowsher, 478 U.S. at 733-34, 
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“agency’s exercise of * * authority,” Congress could make 
new rules “ineffective unless Congress enacts a confirmatory law 
within” a set period of time.^® Consistently with the 
Constitution, “Congress could” then “condition[] the legal effect 
of exercises of authority on subsequent enactment of a 
confirmatory statute.”^” (Breyer even noted the possibility of a 
special fast-track procedure to avoid delay/') Because the 
REINS Act uses, rather than evades, the required procedures for 
enacting legislation, it would avoid the defects that imperiled the 
legislative veto. 

Functionally, of course, there are certain similarities between the 
REINS Act and the unconstitutional legislative veto. If a major 
rule is proposed and a single House of Congress votes not to 


Breyer, supra note 22, at 789. 
Id. at 793. 
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autliorize it, the rule is defeated. The same would have been true 
under the one-house veto scheme of Chadha. However, these 
.superficial similarities do not have any constitutional 
consequence. The same thing could be said of any bill proposed 
for Congress’s consideration: the requirement of bicameralism 
means that both the House and the Senate must agree to make 
new law, so a single House has complete power to prevent a bill 
fi'om becoming law. Chadha itself cautioned against 
“anaIogiz[ing] the effect of the [legislative veto] to the failure of 
one hou,se to vote affirmatively on a private bill”; the latter 
complies with the Constitution’s requirements, while the former 
docs not.'*^ 

In fact, the REINS Act w'ould not be the first time that Congress 
has required specific legislation of this form. The 

462 U.S. at 958 n.23 (internal quotation marks omitted). 
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Reorganization Act'’^ provides that a reorganization plan 
proposed by the President will take effect only if Congress 
approves a confinnatoiy joint resolution through a fast-track 
procedure within 90 days.'*'* This is precisely the same 
mechanism used by the REINS Act: executive proposal and 
legislative enactment. Congress has previously used similar 
mechanisms for fast-track trade authority'*^ and adoption of 
Presidential recommendations on Congressional pay."*^ Because 
these procedures rely on legislation, rather than extralegislativc 
acts, they are entirely consistent with the Constitution. 


"^5 U.S.C. 5 901efsec(. 

^ 5ee §§ 90S(a), 909-912. 
'^See^e.g., 19 U.S.C. § 2191. 
'‘'5ee,e-g., 2U.S.C.§359. 
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3. The Houses of Congress have power to create fast- 
track procedures. 

The final aspect of the bill is the fast-track procedure it creates 
for enacting a joint resolution to approve a major rule. This 
aspect, too, falls comfortably within the powers of the two 
Houses of Congress. Article I, Section 5, Clause 2 states that 
“[ejach House may determine the Rules of its Proceedings.” As 
is described in section 802(h)(1) of the bill, in passing the 
REINS Act each House would be using its own internal rule- 
making powers to adopt the fast-track procedure. That adoption 
is made conditional on the Act’s ultimate passage, through 
approval by the other House and presentment to the President. 
Under the Constitution, each House has the right to determine its 
own procedures, as well as to condition its adoption of those 
procedures on the passage of confirmatory legislation. 
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The two Houses of Congress have adopted internal rules jointly 
in the form of statutes since the earliest days of the Republic. In 
fact, the very first statute enacted by the First Congress on June 
1, 1789, addressed the procedures for administering oaths in the 
House and Senate, a matter that was within the power of each 
House to determine independently As the Supreme Court has 
recognized, the decisions of the First Congress provide 
“contemporaneous and weighty evidence of the Constitution's 
meaning since many of the Members of the First Congress had 
taken part in framing that instrument.”^® And as noted above, 
Congress has exercised the power to create a fast-track 
procedure many times since then, including in the existing text 
of the CRA. 


Act of June 1, 1789, ch, 1, § 2, 1 Stat, 23, 23 (codified as amended at 
2 U.S.C. §§ 21-25). 

Bowsher, 478 U.S, at 723-24. 


40 


63 


Moreover, the REMS Act does not restrict either House’s 
constitutional power to determine “tlie Rules of its Proceedings” 
in the future. Instead, section 802(h){2) of the bill “recogni[zes] 

* * * the constitutional right of either House to change the rules” 
of its internal procedures “at any time,” Even after the bill’s 
passage, each House retains the authority to amend its rules 
througli the normal procedure. But the REMS Act’s procedures 
would remain fully valid until amended, md would serve both as 
a common reference point and as a useful means of coordmation 
between the Houses. 

E. The REMS Act would help to enforce the Constitution’s 
separation of powers. 

In requiring specific Congressional approval for major agency 
rules, the REMS Act is not merely itself consistent with the 
requirements of the Constitution. Rather, the bill would also 
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help ensure that the rules themselves are consistent with the 
Constitution’s separation of powers. In particular, the bill would 
make elected officials accountable for the work of unelected 
bureaucrats - enforcing Article Ps exclusive vesting of 
legislative power in Congress, and Article IPs exclusive vesting 
of executive power in the President. 

1 ■ The REINS Act would enforce the vesting of 
legislative power in Congress. 

By requiring major agency rules to receive Congressional 
approval, the REINS Act would significantly assist in enforcing 
the non-delegation doctrine. That doctrine stands for the simple 
principle that under our Constitution, “the lawmaking function 
belongs to Congress, and may not be conveyed to another branch 
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or entity.”'*'’ Article I, Section 1 of the Constitution states that 
“{d\ll legislative Powers herein granted shall be vested in a 
Congress of the United States.” The text “permits no delegation 
of those powers” to an administrative agency.®” 

Of course Congress may, in the exercise of its powers under the 
Necessaiy and Proper Clause, lay down a “general provision” by 
enactment and then require the Executive Branch to “fill up the 
details.”®' But as Chief Justice John Marshall wrote, Congress 
may not simply hand over to the bureaucracy crucial policy 
decisions on “those important subjects, which must be entirely 
regulated by the legislature itself.”®^ 


Loving v. United States, 517 U.S. 74S, 758 (1996) (citation omitted). 

^ American Trucking, St ^72. 

Wayman v. Southard, 23 U.S. (10 Wheat.) 1, 23 (1825). 
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Since Chief Justice Marshall wrote, courts have struggled to 
draw a line betw'een the questions that Congress may decide and 
tliose that may be delegated to administrative agencies. Under 
current law, a delegation of regulatory authority will be upheld 
so long as it “lay[sl down * * * an intettigible principle to which 
the person or body authorized * * * is directed to conform.”®^ 

But the “intelligible principle” standard has done little to 
constrain the discretion of administrative agencies. Instead, the 
courts have essentially abandoned the field of enforcing the 
nondelegation doctrine - unanimously upholding, for example, a 
statute authorizing any air quality standards “requisite to protect 
the public health.”*'' No less an authority than Cass Sunstein - 
now head of the Office of Information and Regulatory Affairs - 

American Trucking, 531 U.S. at 472 (emphasis added; internal 
quotation marks omitted). 

^Am. Trucking, 531 U.S. at 473. 
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has questioned whether the Occupational Safety and Health Act 
is constitutional, because it delegates the power to implement 
any standard that is “reasonably necessary or appropriate to 
provide safe or healthful employment and places of 
employment.”®* This acceptance of vague legislation and 
unrestricted agency authority has led some to question whether 
any statute ~ even one requiring agencies to promote “goodness 
and niceness” and authorizing them to regulate accordingly - 
could be invalidated today on non-delegation grounds.®^ 

The REINS Act would not solve the non-delegation problem 
entirely. As section 802(g) of the bill makes clear, the approval 
vote only satisfies one of many conditions that a regulation must 
meet in order to have legal effect. If the rule is a product of an 

29 U.S.C. § 652(8). See Cass R. Sunstein, is OSHA Unconstitutional?, 
94 Va. L. Rev. 1407(2008). 

Gary Lawson, Delegation and Original Meaning, 88 Va. L. Rev. 327, 
345, 355 (2002). 
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unconstitutional delegation of power, the approval vote will not 
cure that flaw. 

What the REINS Act will do, however, is prevent some of the 
greatest dangers of excessive delegation, by ensuring that 
Congress remains accountable for the rules that are promulgated 
in its name. In public life, as Alexander Hamilton knew, “[i]t 
often becomes impossible, amidst mutual accusations, to 
determine on whom the blame or the punishment of a pernicious 
measure, or series of pernicious measures, ought really to fall. It 
is shifted from one to another with so much dexterity, and under 
such plausible appearances, that the public opinion is left in 
suspense about the real author.”®^ When legislators delegate 
broad authority to a faceless bureaucracy, they can take credit for 


The Federalist No. 70. 
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someone else’s success and shift responsibility for someone 
else’s failure. That is a recipe for over-regulation. 

By contrast, under the REINS Act, every time a new rule takes 
effect the public will know which of their representatives 
deserve the praise or blame - and how to respond on Election 
Day. Even if Congress has improperly delegated its decision- 
making power to unelected officials, Members of Congress will 
still have to take individual responsibility for the decisions those 
officials make. That increased accountability does a great deal 
to restore the Constitution’s vision of legislative power being 
vested in a Congress responsible to the people. “The Framers 
recognized that, in the long term, structural protections against 
abuse of power were critical to preserving liberty.”^® 


Sowsher, 478 U.S. at 730. 
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The REINS Act properly applies its highest level of scrutiny to 
major rules with a major impact on Americans’ lives. That kind 
of rule should not just be approved by bureaucrats with civil 
service protections, but by representatives who are regularly held 
accountable at the voting booth. In this way, it follows Chief 
Justice Marshall’s distinction between “those important subjects, 
which must be entirely regulated by the legislature itself, from 
those of less interest, in which a general provision may be made, 
and power given to those who are to act under such general 
provisions to fill up the details.”^^ Under the REINS Act, the 
“important subjects” will never be regulated without the specific 
authorization of the people’s elected representatives. 


Wayman, 23 U.S. at 23. 
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2. The REINS Act would enforce the vesting of 
executive power in the President. 

The REINS Act would also help to enforce the Executive 
Vesting Clause of tire Constitution, which vests the Federal 
Government’s executive powers in the President of the United 
States. Section 804(1) of the bill applies its requirements to rules 
from any administrative “agency,” as that term is used in 5 
U.S.C. § 551(1), That includes agencies staffed by executive 
officers whose tenure is said to be protected from Presidential 
removal. For example, according to statute, the President can 
remove members of the Federal Trade Commission only “for 
inefficiency, neglect of duty, or malfeasance in office”®° — and 
not simply because he disagrees with their policies or regulatory 
priorities. Without the ability to fire these officers, the President 

IS U.S.C. §41. 
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cannot control what their agencies do - even though they wield 
executive power, and even though the Constitution provides that 
“[t]he executive Power shall be vested in a President of the 
United States of America.”^' 

Just as members of Congress may avoid blame for the actions of 
bureaucracies they empower, the President is currently able to 
escape responsibility for the actions of independent officers who 
ostensibly exercise power on his behalf. When tenured officials 
at the FTC, the Consumer Product Safety Commission, the 
Federal Energy Regulatory Commission, or the National Labor 
Relations Board issue wide-ranging new regulations affecting 
millions of Americans, there is little the President can do to stop 
diem. And because these officials do not stand for election, the 
voting public can do even less. As the Supreme Court recently 

®‘-Art. Il,§l,cl. 1, 
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explained, “[t]he growth of the Executive Branch, which now 
wields vast power and touches almost every aspect of daily life, 
heightens the concern that it may slip from the Executive’s 
control, and thus from that of the people. 

The REINS Act would not interfere with the statutory tenure 
protections of independent agency officials. But it would do a 
great deal to restore die President’s constitutional responsibility 
for the actions of the Executive Branch. Under the REINS Act, 
major rules enacted by independent agencies - no less than 
major rules enacted by agencies subject to the President’s control 
- would have to be authorized by legislation, passed by both 
Houses of Congress, and presented to the President for his 
review. If the President disapproves of a rule, he can veto its 
authorizing resolution; if he endorses it, he can allow it to take 

“ PCAOB, 130 S. a. at 3156. 
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effect. Either way, the President is forced to take ownership of 
the independent agency’s action and will be held accountable by 
the people for his choice. 

Under our Constitution, the President “cannot delegate ultimate 
responsibility or the active obligation to supervise that goes with 
it,” because Article 11 “makes a single President responsible for 
the actions of the Executive Branch.”^^ The REINS Act 
enhances that responsibility by forcing the President to decide 
whether every major regulation, even those proposed by officers 
with statutory tenure protections, will go into effect. This 
mandate preserves the Constitution’s “require[ment] that a 


Clinton V. Jones, 520 U. S. 681, 712-13 (1997) (Breyer, I, concurring 
in judgment). 
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President chosen by the entire Nation oversee the execution of 
the laws.”®‘^ 

Ir conclusion, I urge the Committee to continue its examination 
of the regulatory procedure - especially given the enormous 
burden tliat Federal regulations place on the private economy. In 
addition, 1 recommend the adoption of the KEINS Act as an 
excellent means of ensuring greater accountability for regulatory 
policy and to strengthen the constitutionality of the regulatory' 
process. In the meantime, I would urge Members of Congress 
to make full use of Congress’s oversight powers, the power of 
the purse, and the Congressional Review Act to put the brakes on 
new, costly regulations and in so doing increase economic 
growth and job creation. Thank you very much. 


‘VC^OB, 130 S.Ct. at 3155-56. 
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Mr. Coble. Mr. Adler. 

TESTIMONY OF JONATHAN ADLER, PROFESSOR, CASE WEST- 
ERN RESERVE UNIVERSITY SCHOOL OF LAW, DIRECTOR, 

CENTER FOR BUSINESS LAW AND REGULATION 

Mr. Adler. I thank you, Mr. Chairman and Members of the Sub- 
committee, for the invitation to testify today. I appreciate the op- 
portunity to appear before this Subcommittee to discuss measures 
Congress may take to enhance regulatory accountability. 

This is a tremendously important issue. Federal regulation has 
been accumulating at a rapid pace for decades. In 2009 alone. Fed- 
eral agencies finalized over 3,500 new Federal regulations. 

The growth of Federal regulation has imposed significant costs 
on American consumers and businesses. According to estimates, as 
has been mentioned several times already, the total cost of Federal 
regulation exceeds $1 trillion and approaches $2 trillion per year. 
This is substantially more than Americans pay each year in indi- 
vidual income tax. 

Insofar as regulations impose a substantial cost, they operate 
like a hidden tax. Just like taxes, regulations may be necessary. 
They may be important to address public ills or provide public ben- 
efits, and these benefits may be important, and it may be worth- 
while to have many of these regulations. But that doesn’t mean 
that they are free. 

The fact that regulations, like taxes, can both impose substantial 
costs and generate substantial benefits makes it that much more 
important that there be political accountability for Federal regu- 
latory decisions. 

The increase in the scope of Federal regulation has been facili- 
tated by the legislative practice of delegating substantial amounts 
of regulatory authority and policy discretion to administrative 
agencies. All administrative agency authority to issue regulations 
comes from Congress. Such delegation may be expedient or even 
necessary at times, but it also has costs. Excessive delegation can 
undermine political accountability for regulatory decisions and 
allow regulatory agencies to adopt policies that do not align with 
congressional intent or public concern. 

All too often. Federal regulatory agencies use their statutory au- 
thority to pursue policies that are unpopular or unwarranted, and 
all too often. Congress is unable or unwilling to do something about 
it. 

This problem is magnified by the fact that agencies are often ex- 
ercising authority granted years, if not decades, ago. Take one ex- 
ample that has certainly been discussed already today: The EPA is 
currently implementing regulations to control greenhouse gases 
under the Clean Air Act, even though Congress has never explicitly 
voted to support such regulation. Rather, the EPA is utilizing au- 
thority enacted decades ago. The Clean Air Act’s basic architecture 
was enacted in 1970, and the Act has been not significantly modi- 
fied since 1990. If greenhouse gas regulation is warranted, this is 
a decision that should be made by Congress, not an executive agen- 
cy acting alone. 

The REINS Act offers a promising mechanism for disciplining 
Eederal regulatory agencies and enhancing congressional account- 



77 


ability for Federal regulatory decisions. Requiring congressional ap- 
proval before economically significant rules may take effect ensures 
that Congress takes responsibility for that handful of regulations, 
usually only several dozen per year, that impose major costs and 
hopefully also provide major economic benefits. 

Adopting an expedited legislative process much like that which 
is used for Fast Track Trade Authority, ensures transparency and 
prevents a congressional review process from unduly delaying 
needed regulatory initiative. Such an approach can enhance polit- 
ical accountability without sacrificing the benefits of agency exper- 
tise and specialization. Requiring regulation to be approved by a 
joint resolution that will be presented to the President also satis- 
fies the constitutional requirements of bicameralism and present- 
ment. 

The central provisions of the REINS Act is similar to a proposal 
made by then Judge Stephen Breyer in a 1984 lecture. He noted 
that a congressional authorization requirement is a constitutional 
way to replicate the function of a one-House legislative veto. Re- 
quiring congressional approval for the adoption of new regulatory 
initiatives, as Breyer noted, imposes on Congress a degree of visible 
responsibility. 

The REINS Act provides a means of curbing excessive or unwar- 
ranted regulation, but it is not an obstacle to needed regulatory 
measures supported by the public. If the agencies are generally dis- 
charging their obligations in a sensible manner, the REINS Act 
will have little effect. If the public supports specific regulatory ini- 
tiatives, the Act will not stand in the way. Indeed, it would en- 
hance the legitimacy of those regulations Congress approves by 
making it clear that such initiatives command the support of both 
the Legislative and the executive branches. Above all else, the 
REINS Act provides a means of enhancing political accountability 
for regulatory decisions. 

Thank you again for the invitation to testify. And I am certainly 
open to any questions you may have. 

[The prepared statement of Mr. Adler follows:] 
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Thanlc you, Mr. Chairman and members of this subcommittee, for the invitation to testify on the 
REINS Act. My name is Jonathan H. Adler, and I am a Professor of Law and Director of the 
Center for Business Law and Regulation at the Case Western Reserve University School of Law, 
where I teach various courses in administrative, environmental and constitutional law. I 
appreciate the opportunity to appear before this subcommittee to discuss measures Congress may 
take to exercise greater control over the cost and reach of federal regulations and enhance 
political accountability. 


The Need for Regulatory Accountability 

Over the past several decades, the scope, reach and cost of federal regulations have increased 
dramatically. From the 1950s through the 2000s, the amount of federal regulatory activity, as 
measured by pages in the Federal Register, has increased more than six-fold. In the 1950s, 
federal agencies published an average of just under 1 1,000 pages in the Federal Register per 
year. From 2001-2009, federal agencies averaged over 73,000 pages per year. ' In 2010, the 
Federal Register contained over 82,000 pages, the greatest number in over a decade and the third 
highest total in our nation’s history. The number of new final rules each year has declined, but 
federal regulations are still adopted at a rapid pace. In 2008 and 2009 federal regulatory 
agencies adopted 3,830 and 3,503 final rules, respectively.^ These rules cover everything from 
greenhouse gas emission reporting and proxy disclosures to electronic fund transfers and the 
energy and water use of home appliances. Substantially more regulation is on the way. By some 
estimates, the Wall Street Reform and Consumer Protection Act alone will require over 200 
federal rulemakings. ’ 

The growth of federal regulation has imposed significant costs on American business and 
consumers. According to recent estimates, the total cost of federal regulation exceeds $1.1 
trillion dollars per year.'* This is substantially more than the total amount of individual income 
taxes paid by Americans each year.^ Insofar as they impose substantial costs, regulations are 
like a hidden tax. Just like taxes, regulations may be necessary to address public ills or to 
provide important public benefits, but this does not mean they are free. The fact that regulations, 
like taxes, can both impose substantial costs and generate substantial benefits makes it that much 
more important that there be political accountability for federal regulatory decisions. 

This dramatic increase in the scope of federal regulation has been facilitated by the practice of 
delegating substantial amounts of regulatory authority and policy discretion to federal regulatory 
agencies. Federal regulatory agencies have no inherent powers. Article 1, section 1 of the 
Constitution vests all legislative power in the Congress. Federal agencies only have the power to 


’ See Clyde Wa>iie Crews, Ten Thousand Commandments: A Snapshot of the Federal Regulatory- State (2010 
cdilioii), al 16, 

^ M at 38. 

^ See "Simimaiy- of the Dodd-Fraitk Wall Street Reform and Coiismiier Protection Act. Enacted into Law on July 
2L 2010,” Davis Polk & Wardwcll, LLP. July 21, 2010, available at 
http:/A*^w\v.da'\ispolk.conv'fdes,'Ttib!icotlon/7084f9fe-6580-4i3b-b870- 
b7c02 5 ed2ecf/ Pre seiitatioTi./Riblicat iQiiAtiach ment/ id4 495c7-0 be 0-4e9a - ba77-- 
f786fb90464a/0709i0 Financiai_Reforni Summary'.pdf 
See Crews at 6. 

" Id. al 9-10. 
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adopt rules governing private conduct if such povver has been delegated to them through a valid 
statutory enactment. As the Supreme Court has explained, “It is axiomatic that an administrative 
agency’s power to promulgate legislative regulation is limited to the authority delegated by 
Congress.”*' 

Over the course of the twentieth century, Congress has delegated ever greater amounts of 
regulatory authority to an ever-expanding array of federal agencies. Congress has often had 
good reasons tor this. The economic, environmental and other problems Congress sought to 
address were complicated and often necessitated carefiil study and analysis. Delegation of 
regulatory authority to expert agencies with the time and expertise to focus on specific problems 
was a way to ensure that federal regulations were adopted to address the nuances and particulars 
of specific problems. 

Delegation may have been expedient, or even necessary, but it has also had a cost. The 
delegation of broad and far-reaching regulatory authority has undermined political accountability 
for regulatory decisions and has allowed for regulatory agencies to adopt policies that did not 
always align with Congressional intent or contemporary priorities. When Congress delegates 
broad regulatory authority to executive or independent agencies, it inevitably loses some degree 
of control over how that authority is exercised. If a federal agency is instructed to adopt 
measures that serve the public interest or control a given environmental problem as far as is 
practicable, the federal agency retains substantial discretion to determine what sorts of measures 
should be adopted and at what cost. Judicial review serves to ensure that agencies play by the 
rules set out by Congress - that agencies provide adequate notice and opportunity for public 
participation, provide sufficient explanations for the rules they adopt, observe the limits of their 
regulatory jurisdiction, and so on. Yet judicial review does not delve into the policy choices 
agencies make - nor should it. Whether a given agency is following the best course is ultimately 
a decision for the political branches. 

In principle, the delegation doctrine ensures that Congress remains responsible for the major 
policy judgments that drive regulatory decisions.^ In practice, however, the doctrine does not 
serve this purpose very well. Under existing precedent, Congress need only provide federal 
agencies with an “intelligible principle” to guide regulatory initiatives, and it does not take much 
to satisfy this standard. Any broad statement of policy will do, leaving federal agencies with 
tremendous amounts of discretion in how they exercise their regulatory power, including 
whether to exercise such power at all and even when, if ever, to change their mind. Under 
existing doctrine agencies are free to reverse course and overturn prior policies without any 
meaningful input from Congress. 

The difficulty of ensuring that agencies remain accountable for their policy choices is magnified 
by time. Agencies today continue to exercise authority granted decades ago. To take a current 
example, the Environmental Protection Agency is in the midst of implementing a series of 

^ Bowen v. Georgetown Umversity Hospital, 488 U.S. 204 208 (1988); see also Louisiana Public Serrlce 
Conunission V. FCC, 476 U.S. 3.S5, 374 (1986)('‘an agency- literally lias no power lo act . . . unless and iinlil 
Congress confers power upon it.’’). 

See Loring V. United States. 517 U.S. 748, 757 (1996) (“The delegation doctrine [was] developed to prevent 
Congress from forsaldng its duties'’); see also Industiial Union Dept., AFL-CIO v. American Petrolenm histitnte, 
448 U.S. 607, 685 (1980) (Relmquisf J.. concurring) (the doctrine ensures tliat “important choices of social policy- 
are made by Congress, the branch of our Govermnenl most responsible lo the popular will”). 
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regulations governing the emission of greenhouse gases from mobile and stationary sources. 
These regulations are intended to address an important environmental concern and will have a 
tremendous effect on the American economy as they threaten to impact literally hundreds of 
thousands of facilities across the nation. The EPA’s authority for these regulations is a statute 
passed by Congress, the Clean Air Act. Yet there is no indication that the current or recently 
concluded Congresses support the EPA’s actions. 

The Clean Air Act’s basic architecture was enacted in 1970. Key provisions were added in 1977 
and 1990, and the Act has not been amended to any significant degree in over twenty years. 
According to the EPA, these decades-olds provisions authorize (if not compel) it to regulate 
greenhouse gas emissions from cars and trucks, utilities, factories, and other sources. According 
to the EPA, the legislative grant of authority it received decades ago drives its decisions today, 
even though Congress was not at all focused on global warming when the relevant provisions of 
the Clean Air Act were adopted, relatively few members of Congress who voted for the Clean 
Air Act remain in Congress today, and Congress has never taken any action to affirmatively 
approve such regulation in the years since the Act was adopted or amended. Although the EPA 
is exercising authority ostensibly delegated by Congress, Congress is not politically accountable 
for the EPA’s actions. Further, insofar as some maintain that the EPA’s actions are based upon a 
misreading of Congressional intent, it is difficult for Congress to correct the agency’s course 
without going through the lengthy and time-consuming process of amending statutes that are on 
the books. 

The above is hardly an isolated example. Numerous federal agencies continue to exercise 
substantial regulatory authority under old and often outdated statutes. Though the statutes were 
passed by Congress, and Congress is ultimately responsible for the power these agencies wield, 
Congress is not particularly accountable for how agencies today exercise power granted years 
ago. Agency authority, once granted, is difficult to modify or repeal. Drafting and adopting 
new legislation to revise existing agency authority is a laborious process not well suited to active 
agency oversight and control. 

Executive oversight of federal agencies is certainly important, but it is no substitute for 
legislative oversight and control. Regulatory agencies get their power from Congress, not the 
President, and it is ultimately Congress’ responsibility to make sure that this responsibility is 
exercised properly. Executive Branch review to ensure agency rules are cost-effective or line-up 
with Presidential priorities does not mean that such initiatives are supported by Congress, or the 
American people. The Congress, and the House of Representatives in particular, is more 
responsive to the people - and therefore more politically accountable - than the executive 
branch. Further, there are many agencies - so-called independent agencies - that are not subject 
to meaningful executive oversight, making the need for legislative oversight and control that 
much greater. 

Executive oversight also does not ensure that agencies are acting in accord with Congressional 
intent. Indeed, Executive Branch and independent agencies often seek to evade legislative 
oversight and control. With increasing frequency the executive branch has sought to achieve 
through regulation what it has been unable to achieve through legislation. After failing to get 
Congress to pass desired legislation, each of the last two administrations resorted to the 
administrative process to achieve their desired policy ends. Such end-runs around the legislative 
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process appear to be on the rise, and the deferential nature of judicial review of agency action has 
hardly slowed such efforts. As a consequence the Executive Branch and independent agencies 
increasingly escape legislative control and political accountability for their actions. 


Past Efforts to Enhance Legislative Control and Political Accountability 

Over the years Congress has adopted various refonns aimed at restoring political accountability, 
disciplining federal agencies, and ensuring that federal regulatory policy is responsive to 
contemporary legislative priorities, without sacrificing the practical benefits of delegation. 
Indeed, legislative oversight and review has, in many respects, facilitated greater delegations of 
regulatory authority, as Congress may be more comfortable delegating substantial amounts of 
power if it is assured that it retains a degree of oversight and control.* While well-intentioned, 
these efforts have been largely unsuccessful. 

In the mid-twentieth century. Congress attempted to control administrative agency decision- 
making through the adoption of legislative veto provisions. Between the 1 930s and 1 9S0s, 
Congress enacted legislative veto provisions into nearly 300 statutes. These provisions enabled 
Congress to delegate broad legislative-like authority to administrative agencies while retaining 
the unilateral authority to overturn administrative decisions through legislative action, but 
without Presidential assent or a veto-proof majority. 

A typical legislative veto provision was contained in the Immigration and Nationality Act, which 
authorized either House of Congress to invalidate a decision by the Attorney General to allow an 
otherwise deportable alien to remain in the United States with a simple resolution passed by 
majority vote. By allowing either House to override an agency decision, the legislative veto 
provisions effectively required concurrent agreement by the President and both houses of 
Congress for an agency decision could take effect, for dissent by either the Senate or the House 
of Representatives was enough to veto the action. Such provisions were popular, but they were 
not long-lived. 

In 1983 the Supreme Court invalidated unicameral legislative vetoes in Immigration and 
Nationalization Service v. Chadha.^ The Court held (correctly in my view) that it was 
unconstitutional for a single house of Congress to overturn an administrative action taken 
pursuant to a valid grant of legislative authority. Overturning an administrative action was, in 
effect, a legislative act. Under Article I of the Constitution, legislative acts require bicameralism 
and presentment - the concurrence of both Houses of Congress and presentation before the 
President for his signature or veto, the latter of which could be overturned by super-majorities in 
both legislative chambers. 


^ Sec INS V. Cliadlia, 462 U.S. 919, 974 (1983) ("die E.xcculivc lias , . . | generally | agreed lo Icgislalivc review as 
the price for a broad delegation of authority") (Wliite, J. dissenting). See also Michael Her?, The Legislative l eto in 
Times of Political Reversal: Chadlia and the 104’’ Congress^ 14 CONSTrruTioN.VL COMMENT.VItV' 319, 324 (1997) 
(noting that tlie legislative veto was developed "as a means of allowing massive concessions of authority to the 
executive" by ensuring Congress wuuld retain the ability to review and control such delegations). 

“ 462 U.S. 919 (1983). 
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A more recent example of legislative efforts to control the regulatory process and increase 
political accountability was the Congressional Review Act, enacted in 1996. The CRA created 
an expedited process for consideration of joint resolutions to overturn regulations of which 
Congress disapproved. Unlike the unicameral vetoes voided in Chadha, resolutions of 
disapproval under the CRA must be passed by both Houses and presented to the President for 
signature. In effect, the CRA created a framework for Congress to enact new laws to overturn or 
correct administrative implementation of previously enacted laws. 

The CRA created a mechanism whereby Congress could, at its own initiative, act to overturn 
administrative action. Yet the CRA has not been particularly effective - and this should not 
surprise. There is tremendous inertia within the legislative process, and if Congress is required 
to take the initiative to overturn an unjustified or excessive regulation, it is unlikely to happen. 
Other priorities compete for legislators’ time and attention, and members of Congress are not 
always eager to cast a vote for or against a controversial or high-profile regulation. As a 
consequence, the CRA has only been used once, and it is not widely considered to have 
disciplined agency action or increased Congressional accountability for regulatory initiatives. 

One particular problem is that the CRA effectively requires a super-majority in Congress to 
overturn an administrative action as, in all likelihood, a sitting President will veto a resolution 
overturning one of his own administration’s regulatory initiatives. Only those rules adopted 
near the end of a President’s term are particularly vulnerable to CRA repeal, and the Executive 
can reduce the vulnerability of regulations to CRA review by ensuring new rules are not issued at 
the tail end of a presidential term. 


The REINS Act 

The Regulations from the Executive in Needs of Scrutiny (REINS) Act offers a promising 
mechanism for disciplining federal regulatory agencies and enhancing Congressional 
accountability for federal regulations. Requiring Congressional approval before economically 
significant rules may take effect ensures that Congress takes responsibility for major economic 
policy decisions of the sort that are embodied in the most significant federal regulations. 
Adopting an expedited legislative process, much like that which is used for fast-track trade 
authority, ensures transparency and prevents a Congressional review process from unduly 
delaying needed regulatory initiatives. Such an approach can enhance political accountability 
without sacrificing the benefits of agency expertise and specialization. 

As then-judge Stephen Breyer explained in a 1984 lecture, a congressional authorization 
requirement of this sort could replicate the limction of the legislative veto invalidated in Chadha 
without the veto’s constitutional infirmity. ** By observing the formal requirements for 
legislation in Article I, he explained, congressional oversight of agency activity could be 
maintained without violating constitutional principles of separation of powers. In addition, 
unlike the legislative veto, requiring Congressional approval for the adoption of new regulatory 


See Nick Smith, Restoration of Congressional Authority and Responsibility fiver the Regulatory Process^ 13 
Harv.vrd Journal on Legislation 323, 326 (1996); see also Micliael Herz, The Legislative Veto in Times of 
Political Reversal: Chadha aitil the 104^ Congress, 14 Constitution.ai, Commentary 319, 323 (1997) 
(’’Requiring presidential approval (or a two-thirds majority to override) is hardly a formality.”). 

See Stephen Breyer, The Legislative Veto After Chadha, 72 Georgetown Law Journ.vl 785, 793-96 (1984). 
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initiatives “imposes on Congress a degree of visible responsibility” for new regulatory 
initiatives.'^ 

The presentment clause in Article 1, section 7 of the Constitution provides that, for a bill to 
become law, it must be passed by a majority of both the House and Senate and signed into law 
by the President or, if vetoed by the President, repassed by two-thirds majorities in each house. 

It further provides that “[ejvery Order, Resolution, or Vote to which the Concurrence of the 
Senate and House of Representatives may be necessary . . . shall be presented to the President of 
the United States” for his signature or veto. The REINS Act complies with this requirement, and 
is therefore constitutional. " Just like any other bill, a Joint Resolution requires the approval of 
both houses of Congress and is presented to the President.'"' 

In some respects the REINS Act is more limited than Breyer’s suggested proposal for 
congressional resolutions of approval for regulatory measures or the unicameral legislative 
vetoes at issue in Chadha, as the REINS Act would only require congressional approval for so- 
called “major rules.” The unicameral legislative veto often operated as a replacement for 
targeted “private bills” affecting the interests of a few.'’ By contrast, those regulations subject to 
the REINS Act would, by definition, be only those that have broader impacts on large segments 
of the country, if not the nation as a whole. Only those rules deemed to be “economically 
significant” are covered, and such rules are a small, but important, portion of federal regulatory 
activity. From 1 998-2007, the number of major rules promulgated by federal administrative 
agencies ranged between fifty and eighty per year.'" 

One objection to requiring Congressional approval before major rules may take effect is that 
regulatory initiatives could be subject to procedural delays, particularly in the Senate, and that 
such a requirement would make it too easy for a determined minority or special interest group to 
block desirable regulations. The REINS Act seeks to address this concern by creating an 
expedited process for consideration of a joint resolution approving major rules in both the House 
and Senate. A joint resolution of approval is automatically introduced into both houses within 
three days of a federal agency’s submission of a major rule to Congress, and legislative 
committees have only fifteen days to consider the resolution before it is automatically 
discharged. Debate on the resolution is limited, and other motions that could postpone or 
prolong debate are prohibited, as are amendments to the rule, so as to ensure that each House 
votes up-or-down on the resolution shortly after it is presented to Congress. Similar processes 
are used in other contexts, as with fast-track trade negotiation authority, so there is no reason 
why such a process could not be used here as well. 


’’Breyer. at 794. 

See also Laurence H. Tribe, The J legislative Veto Decision: A fjiw hy Any Other Name? 21 Harv.vrd JOURNAT. 
onLrotst.atton 1,19 (1984) (noting that a congressional apprm-al requirement for agency' regirlations would be 
constituUonal), 

' ' Uic only c.ACcption to tliis rule is a Joint Resolution used to propose a eonslitulional arncnduient. Such a 
resolution is instead submitted to the states for ratification. See 
ht tny/ uAyw. senate, gos'/reference/glossarv' tenu/io mt resQlntion .htm- 
Tn Chadha, the House ofRepresentatives voted to overturn six of 340 cases in which the Attorney General had 
concluded an otherwise deportable alien should be allowed to remain m the United States. 

Crews, at 28. 
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The REINS Act provides a means of curbing excessive or unwarranted regulation, but it is not an 
obstacle to needed regulatory measures supported by the public. If agencies are generally 
discharging their obligations in a sensible marmer, REINS Act-type controls will have little 
effect. If the public believes that more regulations are necessary, or supports regulatory 
initiatives of a particular type, requiring a resolution of Congressional approval will not stand in 
the way. Indeed, it would enhance the legitimacy of those regulations Congress approves by 
making clear that such initiatives command the support of both the legislative and executive 
branches. Above all else, the REINS Act provides a means of enhancing political accountability 
for regulatory policy. 




* 




Mister Chairman and members of this committee, I recognize the importance of these issues to 
you and your constituents. I hope that my perspective has been helpful to you, and 1 will seek to 
answer any additional questions you might have. Thank you. 
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Mr. Coble. And you beat the red light being illuminated, Pro- 
fessor. I commend you for that. 

Professor Katzen, you are recognized for 5 minutes. 
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TESTIMONY OF SALLY KATZEN, VISITING PROFESSOR, NEW 

YORK UNIVERSITY SCHOOL OF LAW, SENIOR ADVISOR, PO- 

DESTA GROUP 

Ms. Katzen. Thank you Chairman Coble, Ranking Member 
Cohen, Members of the Subcommittee, I appreciate the opportunity 
to testify today. 

As is clear from my written statement, I am not a fan of H.R. 

10. 

It is presented as necessary and desirable to combat an out-of- 
control regulatory process, but the bill, in my view, is not tailored 
to the problem that it is intending to solve. It is not well-founded, 
and it will have serious adverse unintended consequences, includ- 
ing fundamentally changing our constitutional structure of govern- 
ment. 

Now, we have had heard a lot this afternoon about the costs of 
regulation. Everyone is citing $1.75 trillion, which is the high end 
of an extremely controversial estimate. Very few have talked about 
the benefits in monetized form. 

As someone who does cost-benefit analysis, and I was a former 
administrator of OIRA during the Clinton administration, you look 
at both sides of the equation. And 0MB, during both the Obama 
administration and the Bush administration, filed reports to Con- 
gress in which it quantified and monetized the costs and the bene- 
fits, and consistently over time, the monetized benefits exceeded 
the costs by a substantial amount, consistently producing net bene- 
fits for our economy and our society. We cut back the rules, we lose 
the benefits. 

Second, not all rules, not even all major rules, are alike. H.R. 10, 
in its infinite wisdom, exempts the migratory bird quota rule, be- 
cause without that rule, which is a major rule, you can’t shoot the 
birds as they fly to and from Canada. But there are lots of other 
rules that industry, the regulated entities, want and need, rules 
that provide guidance, rules that provide predictability or certainty 
for their operation. I give in my written statement a number of 
these. 

There are rules that give life to programs, programs like agricul- 
tural subsidies, small business loan guarantees, or medical reim- 
bursement. Without the eligibility and accountability provisions, 
which come in the form of rules, major rules, you don’t have a pro- 
gram, even though Congress has authorized it or modified it. No 
rules, no program. s 

Other major rules may be good because they reduce burdens. The 
OSHA rule, the infamous OSHA that everybody scorns, passed a 
rule on cranes and derricks which reduced burdens. It minimized 
the costs. Industry had asked OSHA for a negotiated rulemaking 
and supported the clarification. Yet all of these rules would be 
caught by the H.R. 10 net. 

Now, the supporters say, as Mr. Adler did, well, there won’t be 
any effect. They will all go through. With respect, our experience 
during the 111th Congress at least with the Senate suggests that 
it is not easy. The drafters of H.R. 10 changed H.R. 3765, its prede- 
cessor, from allowing 10 hours of debate on the debatable issues to 
2 hours of debate. But you still have a quorum call. You still have 
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the vote, and you have nondebatable motions, which easily could 
exceed 4 to 5 hours. 

For the 65 to 95 major rules each year, the Senate is not going 
to find that time. It has been unable, with due respect, to find 
blocks of time to process nominations of Administration officials or 
even judges. And so the result is that good rules, meritorious rules, 
important rules, will not take effect even though months, in fact 
years, have been spent with enormous resources devoted to sorting 
out the science and technical difficulties, with public participation, 
with analyses of all sorts of issues, with numerous checks through- 
out the agency, with numerous checks throughout the Administra- 
tion, and subject to judicial review. 

What happens if the Senate doesn’t get to them? Is all the time 
and effort and resources to go for naught? The same rule cannot 
be modified once it is final agency action without starting a rule- 
making process over again. To say there is no effect is not to under- 
stand the administrative process. 

At a minimum, H.R. 10 introduces additional delay and uncer- 
tainty to an already lengthy and complicated process. 

And, finally, for the reasons I set forth in my paper, I believe 
there are serious constitutional issues that are raised that fun- 
damentally challenge the separation of powers, principles our 
Founding Fathers incorporated in the Constitution. 

I sketch out some of the arguments. I hear people referring to 
Justice Breyer’s speech. Since 1983 in his response to Chadha, 
there has been a lot of law in the Supreme Court. And the Morri- 
son V. Olson test is really critical. 

I know that I have only 5 minutes. My light is red. I thank you, 
Mr. Chairman, but I do hope somebody will pursue this during the 
questions so we can look at some of the existing law and practice 
in this field. Thank you very much. 

[The prepared statement of Ms. Katzen follows:] 
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Chairman Coble, Ranking Member Cohen, Members of the Subcommittee. Thank 
you for inviting me to testify today. I have been privileged to appear before this 
Committee on a number of occasions, both as a government official and as a private 
citizen. 


As you know, I served as the Administrator of the Office of Information and 
Regulatory Affairs (OIRA) at the Office of Management and Budget (0MB) for the first 
five years of the Clinton Administration, then as the Deputy Assistant to the President for 
Economic Policy and Deputy Director of the National Economic Council, and then as the 
Deputy Director for Management of OMB. After leaving government service in January 
2001, 1 taught administrative law courses at the University of Michigan Law School, 
George Washington University Law School, George Mason University Law School, and 
the University of Pennsylvania Law School, and 1 also taught American Government 
courses to undergraduates at Smith College, Johns Hopkins University, and the 
University of Michigan in Washington Program; this semester, I am teaching a seminar in 
advanced administrative law at NYU Law School and am a Senior Adviser at the Podesta 
Group. Before entering government service, I was the Chair of the ABA Section on 
Administrative Law and Regulatory Practice (1988-89), and during my government 
service, 1 was the Vice Chair (and Acting Chair) of the Administrative Conference of the 
United States (ACUS). 1 have written articles for scholarly publications and have 
frequently been asked to speak on administrative law in general and rulemaking in 
particular. 
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The subject of today’s hearing is the H.R, 10 (similar to HR. 3765 as introduced 
in the 1 1 1"' Congress), known as the REINS Act. This bill, which is modeled on the 
Congressional Review Act (CRA), 5 U.S.C. 801 et seq., would dramatically change the 
way our laws are implemented by requiring virtually all new major regulations (e.R. 
those with an annual impact on the economy of $100 million or more) to be affirmatively 
approved by both Houses of Congress and the President before taking effect, hi other 
words, major regulations would not be effective unless and until they were enacted into 
law. While the bill is presented as a response to what its supporters see as an out-of- 
control regulatory process at federal agencies, I believe this proposal is subject to some of 
the same criticisms that they make of agency regulations — namely, it is not well 
considered, it is not tailored to the problem it is attempting to solve, and it will inevitably 
have unintended but nonetheless significant adverse effects on the economy and society 
at large, including fundamentally changing the constitutional structure of our 
government. 

H.R. 10 is prompted, at least in part, by concerns about the costs imposed by 
regulations; one of the early findings in H R. 3765 was that “such rules can have 
substantial compliance or other financial costs on American families, businesses, and 
local governments.” Estimates of the cost of regulation cover a wide range, with 
supporters of the bill frequently citing the figure $1.75 trillion a year. However, the 
source(s) of the numbers they rely on are not impartial parties, and reputable scholars and 
economists have filled pages of print criticizing both the assumptions and the 
methodologies used to produce these cost estimates. 

Under a Congressional mandate, OMB has estimated the costs of regulations, and 
it calculated substantially lower estimates. In its 2010 Report to Congress, OMB found 
that the cost of major rules issued by executive branch agencies over the most recent ten- 
year period (FY 1999-2009) was between $43 and $55 billion. These are also very large 
numbers, but what is missing so far - and what does not ever appear in any of the 
supporters’ discussion of HR. 10 or the text of H.R. 3765 — are any estimates of the 
benefits from such regulations. 
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OMB’s Report to Congress does include data on benefits, and the numbers are 
striking: according to OMB, the benefits from the regulations issued during the ten-year 
period ranged from $128 billion to $616 billion. Therefore, even if one uses OMB’s 
highest estimate of costs and its lowest estimate of benefits, the regulations issued over 
the past ten years have produced net benefits of $73 billion to our society. This cannot be 
dismissed as a partisan report by the current administration, because OMB issued reports 
with similar results (benefits greatly exceeding costs) throughout the George W. Bush 
Administration (e.g .. for FY 1 998-2008, major regulations cost between $5 1 and $60 
billion, with benefits estimated to be $126 to $663 billion dollars). Given that the 
benefits of regulations consistently exceed the costs, the need for any legislation that 
would make the issuance of regulations more difficult or time consuming is certainly in 
question. 

In evaluating H R. 1 0 (and debating whether additional restraints on the agencies 
are necessary or desirable), it is important to understand the many existing constraints (or 
checks) on federal agencies in developing and issuing regulations. First (and critically 
important), federal agencies are not free agents; they can only do what Congress has 
authorized them to do. Stated another way, federal regulatory agencies are not at liberty 
to do whatever they think might be a good idea - they can only issue regulations that 
implement existing law - that is, laws that are duly enacted (passed by both Houses of 
Congress and signed by the President). 

In addition, the process (as opposed to the substance) of rulemaking is already 
subject to several prescriptive federal statutes. The Administrative Procedure Act (APA), 
5 U.S.C. 551 et seq., generally requires that agencies give notice of what they intend to 
do, along with their supporting data and analysis, that there be a meaningful opportunity 
for those affected by the proposal to comment (and to critique the 

data/methodology/details of the proposal/estimates of anticipated benefits and costs, etc.); 
and that the agencies respond to significant comments, explaining whether (and why) 
they agree or disagree with the comments received. Further, in the mid-1990’s. Congress 
enacted the Unfunded Mandates Reform Act, 2 U.S.C. 1 501 et seq., and it amended the 
Regulatory Flexibility Act with the Small Business Regulatory Enforcement Fairness 
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Act, 5 u s e. 601, et seq., to name only two of several such statutes that require agencies 
to consult with entities that might be affected by proposed regulations and to do specific 
analyses regarding the impact of their proposals on those entities. 

Regulatory agencies in the executive branch are also subject to Executive Order 
12866, 58 Fed.Reg . 5 1735 (1993), which provides procedural and decisional criteria for 
developing major regulations. Among other things, agencies are to specify the legal 
authority under which they are proceeding, the problem(s) they are seeking to rectify, the 
estimated benefits and costs (both quantifiable and those that cannot be quantified), any 
less burdensome or costly alternatives to achieving the objectives, and ensure that the 
benefits of the proposal(s) justify the costs or explain why that cannot be achieved. E.O. 
12866 and its salient principles, including centralized regulatory review, were explicitly 
reaffirmed by President Obama last week. The office that conducts the review of draft 
proposed and final regulations to ensure that they are consistent with the President’s 
policies and preferences and the principles of E.O. 12866 is OTRA, which not only 
conducts its own review but also presides over an inter-agency process so that the input 
and perspectives of other federal agencies (often with conflicting mandates) can be talcen 
into account. Similarly, interested or affected non-governmental entities can meet with 
officials at OIRA to present their views to an adviser to the President, who is ultimately 
the one accountable to the electorate for the actions of the federal regulatory agencies. 

After the agencies have completed their work on a regulation (and there is final 
agency action within the meaning of the APA), the Congressional Review Act, another 
statute that originated with the Contract with America, kicks in. If the agency has gone 
beyond what Congress intended and there is agreement (simple majority vote) in both 
Houses of Congress (with expedited procedures in the Senate) and the concurrence of the 
President, that rule will be disapproved and be of no effect. A number of commentators 
have argued that the CRA has not been as effective as its proponents had hoped, and the 
findings in H.R. 3765 recited the fact that it “has only been exercised by Congress once 
since its enactment in 1996 to reject a rule.” The number of disapprovals may not be 
indicative of the effect of the Act (especially because the original concept was to catch 
only the most egregious overreaching). At the same time, I do not doubt that its 
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effectiveness could be enhanced by, for example, limiting its scope to major rules (from 
50- 1 00 a year) as opposed to the Congress’ being inundated by all rules (several thousand 
a year), and/or by limiting the distribution of copies of each rule to only one committee of 
jurisdiction in each House rather than all committees of jurisdiction, so that attention 
could more easily be focused on the rules that warrant such attention. 

Federal regulatory agencies are also subject to check by the courts. I need not 
belabor this point before this Committee, but any ultra vires action would not withstand 
judicial challenge, nor would any rule that is procedurally defective or substantively 
unsupported. We are a very litigious nation, and experience shows that those affected by 
new regulations are not the least bit reticent to seek judicial relief from what they 
perceive to be onerous rules issued by federal agencies. Indeed, virtually all 
controversial rules are challenged in court because there is little downside risk to 
mounting such an effort and hope seems to spring eternal even in the face of a robust 
supportive record. 

While many major rules are controversial, there are other important rules that are 
not but that nonetheless would be captured by H.R. 10. Perhaps the best example of non- 
controversial rules which are actually eagerly awaited each year by the regulated entities 
are those issued by the Department of Interior setting an annual quota for migratory bird 
hunting under the Migratory Bird Treaty; absent an implementing rule, no one could 
shoot game birds as they fly to or from Canada. Having been identified as a favored 
activity during the debate on the CRA, rules that affect a “regulatory program for 
commercial, recreational, or subsistence activity related to hunting, fishing, or camping” 
achieved the unique status of being exempt from many of the federal statutes enacted in 
the 1990s, and the drafters of H.R. 10 have in like fashion carved out an exception 
specifically for these rules. 

Although “hunting, fishing, or camping” mles are exempt from H R. 10 (as are 
rules relating to monetary policy), many other types of rules favored by regulated entities 
are not exempt. It may be counter-intuitive to some, but it is not unusual for regulated 
entities to support or even champion certain rules - such as those that provide needed 
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guidance or provide certainty or regularity for operations for the foreseeable future. For 
example, the automobile companies supported the Environmental Protection Agency 
(EPA)/Department of Transportation (DOT) joint Riles for “Passenger Car and Light 
Taick Corporate Average Fuel Economy Standards for MY 2012-2016;” industry 
stakeholders supported the Department of Labor nile updating the Occupational Flealth 
and Safety Administration’s “Cranes and Derricks” rule; the same for the Department of 
Energy’ s rule on “Weatherization Assistance for Program for Low Income Persons,” 
which, among other things, reduced procedural burdens on evaluating certain housing 
applications. 

There are also rules that specify the stnicture or eligibility for government 
programs, such as the Department of Education’s rule on “Investing in Innovation Fund,” 
and the Department of Defense (DOD) rule relating to the “Homeowners Assistance 
Program;” these rules enable the programs authorized and funded by Congress to begin to 
operate as they were envisioned or modified by Congress, and they are often eagerly 
awaited by the potential participants in the program. In a similar vein, there are multiple 
so-called transfer Riles (which primarily cause transfers from taxpayers to program 
beneficiaries as specified by Congress), such as the Department of Agriculture’s rules on 
the “Sugar Program,” the “Emergency Loss Assistance and Livestock Forage Disaster 
Programs,” and the “Biomass Crop Assistance Program,” as well as the Department of 
Veterans Affairs’ rule on the “Post 9/11 Gl Bill.” Delay in issuing the rules means delay 
in starting up or camying on the programs. 

Regulated entities may have been less enthusiastic about other rules issued during 
the Obama Administration, but the hands of the regulatory agencies are sometimes tied 
by the authorizing legislation. Examples of recent instances where the agency has 
scrupulously followed the provisions of the authorizing act - virtually no discretion was 
provided for, or exercised by, the agency — include the DOT Rile on “Positive Train 
Control,” and the DOD Rile on “Retroactive Stop Loss Special Pay Compensation.” 

These rules simply camied out the law as passed by Congress, but if H.R. 10 is enacted, 
similar rules in the future would still need to be approved by both House of Congress and 
the President before they become effective. 
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Another category of rules worth considering are those that are important to public 
health and safety, which may be controversial with some, but highly desired by the vast 
majority. Examples include the Food and Drug Administration’s “Shell Egg” rule dealing 
with salmonella; the DOT rules on “Reduced Stopping Distances for Truck Tractors” and 
“Standards for Increasing the Maximum Allowable Operating Pressure for Gas 
Transmission Pipelines;” and, in terms of equities, the Department of Justice (DOJ) rules 
on non-discrimination on the basis of disabilities. 

In addition, in the foreseeable future, it is likely that several agencies would 
review exiting rules (the retrospective look-back called for by President Obama last 
week) and propose to eliminate currently effective major rules; their attempt to do so, 
which would clearly be supported by the regulated entities, would nonetheless get caught 
in the H R. 1 0 net, along with any deregulatory rules issued by this or a subsequent 
administration. fSee Motor Vehicle Manufacturer Assn, v State Farm Mutual 
Automobile Insurance Co .. 463 U.S. 29 (1983)) 

The proponents of H R. 10 may argue that those rules that are acceptable 
(accordingly to a majority of then-current Members of Congress) will be approved, and 
only the objectionable ones will be stopped. Consider that the total number of major 
rules issued in CY 2010 was 94. Assuming that the Senate does not use its constitutional 
right (acknowledged in H R. 10) to change the rules relating to the procedures of the 
Senate, and that the full time authorized in the bill — for debate in the Senate on all 
debatable motions and appeals, the single quorum call, and the vote on the joint 
resolution itself (easily over four hours) —will be used for each rule considered, it is 
inconceivable that the Senate, with its other constitutional responsibilities (such as 
consideration of presidential nominations, work on appropriations bills from the House, 
etc ), could possibly find 90 blocks of time, or 50 or 25 or even 10 blocks of time 
sufficient for this process. Experience during the 1 1 1* Congress compels the conclusion 
that there will not be time to consider and approve even the most worthy rules. The 
“cosf ’ to the economy and to society as a whole in terms of delay, uncertainty, and actual 
hann as a result of highly beneficial rules being held up or abandoned could be 
substantial, whereas the marginal “benefit” of having another significant procedural step 
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before a major rule becomes effective -- as opposed to relying on the CRA process for a 
joint resolution of disapproval — is likely to be minuscule. 

Finally, but importantly, if most or even some final major regulations issued by 
federal agencies are barred from taking effect because one or both Houses of Congress do 
not - because of time constraints or philosophical or practical objections - explicitly 
approve the issuance of the regulations, then this bill would change dramatically the 
constitutional structure of our government. At the beginning of the 1 1 2**’ Congress, 
Members of this Chamber read aloud the Constitution, which assigns various 
responsibilities to the different branches of the federal government. The drafters of 
H.R.IO cite Section 1 of Article 1, which grants all legislative powers to the Congress. 

But equally important is Section 1 of Article II, which grants the executive power to the 
President. While the legislative branch is to make the laws, the executive branch is to 
“take care that the laws be faithfully executed.” 

Constitutional objections to this bill can be cast in at least two ways. First, 
assume that the Senate passes a joint resolution under H.R. 10 approving a major rule 
from a federal agency. The bill then goes to the House for a vote and the joint resolution 
is defeated. Can this easily be distinguished from INS v. Chadha. 462 U.S. 919 (1983), 
where the Supreme Court held that a determination by the Attorney General to suspend 
deportation that was disapproved by a one-House veto was unconstitutional, 
notwithstanding that the act authorizing the Attorney General’s determination had 
specifically reserved a one-House veto in the event either House of Congress disagreed 
with the Attorney General’s determination? It may not be enough to say that H R. 10 
incorporates bi-cameral and presentment (the requirements for constitutionality in 
Chadha ) because in the case described above, one House alone would stop final agency 
action from becoming effective. Conceivably the supporters of HR. 1 0 would argue that 
the agency action is not final (that is, the rule has no force or effect) because the intent 
and effect of H.R. 10 is to amend the underlying delegation of rulemaldng authority to 
require explicit approval of any major rules by the Congress and the President. If this is 
their argument, then truth in legislating would call for being very clear - that these few 
pages of text in H R. 10 are amending literally hundreds, in not thousands, of duly 
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enacted laws - however long they have been on the books li.e., for days or decades) - 
that delegated rulemaking authority (whether permitting or directing rulemakings) of 
every kind (eligibility criteria, standard setting, reporting requirements, articulation of 
enforcement policy) to every regulatory agency (executive branch or independent 
regulatory commissions). 

Such an assertion leads to a somewhat more nuanced argument that H.R. 10 on its 
face may run afoul of the separation of powers principles our founding fathers embodied 
in the Constitution. In Morrison v Olson, 487 U.S. 654 (1988), Chief Justice Rehnquist 
set forth several tests for evaluating a statutory scheme under the separation of powers 
doctrine. One is that a statute is suspect if it “involves an attempt by Congress to increase 
its own powers at the expense of the executive branch.” Much of the discussion 
surrounding H.R. 10 suggests that that may be an apt characterization of the sponsors’ 
intent. Another test is whether an act of Congress “impermissibly interferes with the 
President’s exercise of his constitutionally appointed function,” which clearly includes 
the obligation to “take care that the laws be faithfully executed.” For over a century, the 
executive branch has taken care to faithfully execute the laws by, among other things, 
developing and issuing regulations implementing legislation. Justice Scalia, who of all 
the Justices most aggressively guards the President’s authority, relied in both Morrison v 
Olson and in Mistretta v. United States, 488 US 361 (1989), on the fact that the activities 
at issue in those cases were ones in which the executive had traditionally engaged. That 
characterization is clearly applicable here as well. 

It is beyond dispute that if Congress were to require that the initiation of any 
prosecution by a U.S. Attorney or the Department of Justice would have to be approved 
by Congress before the prosecution could begin, such an act would be inconsistent with 
separation of powers. Does the same analysis hold for an act requiring prior approval of 
major regulations implementing duly enacted laws? Would such a requirement be 
viewed as an attempt by one branch to aggrandize itself at the expense of another? 

Would it be viewed as an attempt by one branch to impennissibly interfere with the 
ability of another branch to carry out its constitutional powers? Would it be viewed as an 
action that, again quoting from Morrison v, Olson , “unduly trammels on executive 
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authority”? These questions, I believe, are not easily answered, nor are the concerns 
easily dismissed. 

Thank you again for the opportunity to testify today. I look forward to answering 
any questions you may have. 
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Mr. Coble. I thank the witnesses for their testimony. 

We will now have Members questioning the witnesses, and we 
will apply the 5-minute rule to ourselves as well. 

I recognize myself for 5 minutes. 

Mr. McIntosh, in your view, what current regulatory efforts most 
highlight the need for reforms like those in the REINS Act and 
why? 

Mr. McIntosh. One, Mr. Adler mentioned the regulation of car- 
bon dioxide. And my memory there was Mr. Dingell and I tried to 
present to the previous EPAs the full legislative history of the 
Clean Air Act amendment that made it very clear carbon was not 
to be regulated. And there was a lot of back and forth, and ulti- 
mately, the courts have forced their hand. But, to me, that shows 
an example of where, if Congress had a procedure in place, they 
could reassert that intent, even when the courts are driving the 
agencyin a direction that perhaps the agency itself wasn’t initially 
intending to go down. 

A second one would be the net neutrality regulations that the 
FCC has proposed. I think there will be a lot of litigation about the 
agency exceeding its statutory authority. I think if Congress had a 
procedure in place where they could easily pass that bill, and I 
think you could get bipartisan support for a bill nullifying that reg- 
ulation under the REINS Act procedure, I think that would save 
a lot of time and expense and uncertainty in the private sector as 
that litigation ultimately goes forward. And I think, and in talking 
to my partners who specialize in the FCC Act, that that very likely 
could be thrown out, that it once again would be a great example 
of how Congress could effectively ensure there is economic progress 
that is made by paying attention to and having a part to play in 
that regulation. 

Mr. Coble. I thank you, sir. 

Professor Adler, in improving upon the Congressional Review 
Act, is not requiring Congress to approve at least some agency 
rules the next logical step? And in taking that step, what are the 
keys to ensuring that the REINS Act or any similar reform re- 
mains constitutional under the rule of INS v. Chadha? 

Mr. Adler. I do think it is the next logical step. I think a mecha- 
nism that forces Congress to actually say yea or nay to substantial 
regulatory proposal is the next logical step to ensure that there is 
political accountability for major regulatory decisions. 

In terms of the constitutional questions, I think INS v. Chadha 
is very clear that all that is required is bicameral presentment. The 
Supreme Court has said explicitly time and again that it is axio- 
matic, that is their word, that all authority for a Federal agency 
to adopt legislative type regulation comes from Congress, and that 
agencies have no such authority absent congressional enactment. 
So, unlike a case like Morrison v. Olson, where you are dealing 
with enforcement authority or arguably, at least in some context, 
there is some residual of inherent executive authority or some in- 
herent authority that executive agencies may have, there is no in- 
herent authority in any Federal agency to issue regulatory type 
rules absent a congressional delegation. 

And if Congress wants to delegate less, if Congress wants to put 
conditions on the exercise of that delegated authority, it surely can. 
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And not only did then Judge Breyer note that in his 1984 lecture 
or Larry Tribe, the noted constitutional law professor at Harvard 
who was, until very recently, an official in the Obama Justice De- 
partment, who likewise said that a requirement of this sort would 
be purely constitutional. 

The last point I will just make very quickly, Mr. Chairman, is 
that we have seen this already in areas that are far more sensitive 
in regulation, in the trade context, using this sort of process for 
Fast Track Trade Authority is arguably a far more — a far greater 
intrusion on executive authority than anything regarding domestic 
regulation because trade implicates the Foreign Affairs Authority. 
And I don’t think many people argue that Fast Track Trade Au- 
thority — 

Mr. Coble. I want to kind of beat the red light with Professor 
Katzen, if I may. 

Pardon me for cutting you off, Mr. Adler. 

Professor Katzen, you indicate that executive orders already con- 
strain agency discretion to promulgate too many rules. But those 
orders haven’t prevented a flood of regulation, and they can be 
withdrawn by the President, can they not? 

Ms. Katzen. Mr. Chairman, an executive order can be with- 
drawn by the President or his successor. But 12866 has been in ex- 
istence since 1993, September 1993. And while there may be a 
flood, in your terms, of rules that have been issued, as I said, 0MB 
has documented, during the Bush administration as well, that the 
benefits exceed the costs consistently over time. 

And I would just mention that Mr. Smith mentioned last week 
President Obama reaffirmed the Executive Order in his own Execu- 
tive Order. And in fact, the very first sentence says that, in order 
to promote the public health, safety, and the environment while 
protecting economic growth, innovation, and job creation — it was 
the first sentence of his Executive Order. So I think the record 
should be clear. 

Mr. Coble. My time has expired. 

I recognize the distinguished gentleman from Tennessee, Mr. 
Cohen. 

Mr. Cohen. Thank you, Mr. Chairman. I appreciate it. 

Let me ask one question. I may not understand this fully. As I 
understand it, Mr. Davis introduced this in the 111th and the 
112th Congress. Was it introduced, either to your knowledge or to 
anybody’s knowledge, before that? 

Ms. Katzen. Last year as H.R. 30765. 

Mr. Cohen. In the 111th. But before the 111th, was it intro- 
duced? 

Was it, Mr. Adler? 

Mr. Adler. I don’t know if it is the exact same language, but 
similar types proposals have been proposed at various times. 

Mr. Cohen. That required a positive approval by the Congress? 

Mr. Adler. Yes. 

Mr. Cohen. When? 

Mr. Adler. In the 1984 article that 

Mr. Cohen. Forget 1984. Let’s come back to recent history. 

Mr. Adler. I don’t know, prior to last Congress, when the last 
time such a proposal had been introduced. But I know then Con- 
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gressman Nick Smith from Michigan had an article about legisla- 
tion. 

Mr. Cohen. When was that? 

Mr. Adler. I want to say 1996, maybe 1997. I am not exactly 
sure. 

Mr. Cohen. And how about you, Mr. McIntosh? Do you know of 
anything? 

Mr. McIntosh. I am not aware of 

Mr. Cohen. So, basically, during the Bush years, it was all like 
wonderful, and nobody even thought about this, and the executive 
authority was great, and we didn’t need this. It is only since Mr. 
Obama was elected President that we need to do this. That seems 
to be the situation. For 8 years, it was wonderful with Mr. Bush, 
and the executive did everything great. 

Let me ask you this question. You said — I think it was Mr. 
Adler — you said this isn’t going to present a problem, that Con- 
gress can do it. Do you understand in the Senate that they have 
held up like 50 or 60 judges? And you know — what is it called? A 
blue slip? Do you know what a blue slip is? Can you imagine the 
Senators? I mean, that is the last “don’t ask, don’t tell.” You don’t 
ask what you are going to get for it, and you don’t tell what you 
get for your blue slip. They still have that in the Senate. How is 
that going to work? All these regulations, they do a blue slip. I 
need a park in my district. Done. Don’t you think that is going to 
invite basically what I would think some nefarious type — one Sen- 
ator can hold it up. 

Mr. Adler, is that right? One Senator under the rules we know 
today can hold up appointments, can hold up rules and regula- 
tions? 

Mr. Adler. Yes. Under the way the rules are typically applied, 
they can. But blue slips are a courtesy afforded to home State Sen- 
ators for nominations. They are not applied to legislation. And my 
read of the bill would not allow holds of joint resolutions 

Mr. Cohen. Mr. Adler, are you suggesting that we can write a 
bill over here that is going to restrict or change the Senate rules? 

Mr. Adler. I think that if the House and the Senate both passed 
a bill that is signed into law by the President that codifies changes 
to the rules for both Chambers, as has been done for the Base Clo- 
sure Commission, for the Fast Track Trade Authority, for 

Mr. Cohen. You understand that one Senator can hold up a bill? 

Mr. Adler. If the rules allow for it, yes. But I also know that 
there are probably about a dozen examples of the House and Sen- 
ate passing legislation limiting the rules to prevent those sorts of 
holds by limiting debate and by requiring votes to occur on a sched- 
uled basis. And the two most prominent examples are with the 
Base Closures Commission and with the Fast Track Trade Author- 
ity. 

Mr. Cohen. Thank you, sir. 

Ms. Katzen, let me ask you a question. You were here when we 
read the Constitution. Did you watch us read the Constitution from 
the floor of the well? 

Ms. Katzen. Actually, I did. 

Mr. Cohen. You did. 
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And did you hear — I don’t know who read it; I am sure it was 
somebody — the article II, section 1, something about all power 
being vested in the executive to carry out the laws. Tell us a little 
primer of what that means about the executive. And can they have 
the ability to execute our laws without rules? Could they do it 
without having any rules? 

Ms. Katzen. I think that is a serious problem, because section 
1 of article II vests all executive power in the President. That 
power includes the power to take care that the laws be faithfully 
executed. That is a quote from the Constitution. That means that 
when Congress passes the law, it is up to the President and the 
subsequent President and the subsequent President after that, 
whether they agreed with that law or not, to carry out the law. 

Now, for over a century, administrative agencies have been im- 
plementing or carrying out the law by issuing regulations. That is 
how it is done. And so for that reason, I believe that an attempt 
by Congress to strip the President of that authority with respect 
to major rules is tantamount to an act of Congress — I am using 
Chief Justice Rehnquist’s words from Morrison v. Olson — of one 
branch self-aggrandizing at the expense of another branch. Or, 
again using Chief Justice Rehnquist’s words, an act of Congress 
which would impermissibly interfere with the President’s exercise 
of his constitutionally appointed functions. These are serious ques- 
tions. 

I wouldn’t be so presumptuous as to say that I know how the Su- 
preme Court would rule, but if they want to invoke Justice Breyer, 
I would refer them respectfully to Justice Scalia as well, who has 
been, among all the Justices, the guardian of the President’s pow- 
ers. 

Mr. Cohen. Thank you. 

Mr. Chairman, I yield back the remainder of my time beyond the 
red light. 

Mr. Coble. You didn’t violate it too badly. 

The Chair recognizes the gentleman from South Carolina, Mr. 
Gowdy. 

Mr. Gowdy. Thank you, Mr. Chairman. 

Mr. Chairman, I would like to make my opening statement be 
part of the record, with your consent. 

I want to thank all three of our panelists. 

Mr. McIntosh, I will start with you. 

Mr. Coble. Without objection. 

[The prepared statement of Mr. Gowdy follows:] 
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Prepared Statement of the Honorable Trey Gowdy, a Representative in Con- 
gress FROM the State of South Carolina, and Member, Subcommittee on 
Courts, Commercial and Administrative Law 

Thank you, Mr. Chairman. I appreciate your holding this hearing on 
this important legislation, and I am grateful our witnesses are here to 
share their expertise. 

One of my first actions upon taking this office was to reach out to 
businesses in South Carolina’s Fourth District to hear how they have 
been affected by regulations established by executive agencies. I look 
forward to continuing this dialogue with my constituents and with 
others around the country with the goal of improving governmental 
efficiency, promoting a government of limited size and scope, 
addressing unintended consequences of executive regulations, and 
fostering a pro-growth business environment while remaining within 
constitutional bounds. I believe this hearing is an important step in this 
critical dialogue. Furthermore, 1 believe the REIGNS Act (Regulations 
from the Executive In Need of Scrutiny] is a significant step towards 
mitigating the deleterious effects of burdensome regulations on 
businesses by ensuring Congress has proper oversight over regulatory 
actions with broad economic implications. 

I look forward to hearing from our witnesses on this legislation, and I 
thank you for the opportunity to speak. 


Mr. Gowdy. Thank you, Mr. Chairman. 
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What, in your judgment, is the proper balance between the exec- 
utive branch and the legislative branch when it comes to rule- 
making and enforcement? 

Mr. McIntosh. Let me point out that the Administrative Proce- 
dure Act also constrains how the executive branch writes its regu- 
lations, the processes it must use before they can have the force of 
law. So there is a long tradition in our modern history of Congress 
asserting constraints over how the President and the executive 
branch can issue regulations. It is fully compatible with that for 
Congress to say. Before this regulation that you are proposing, Mr. 
President, or the agency, it has to come back to Congress and sit 
there for Congress to give its approval of the content of that regula- 
tion. 

I think it is fully within Congress’s power to do that. I would 
point out that for the century prior to the last century, there were 
no regulatory authorities or bodies, and the President was fully ca- 
pable of exercising his duty under the Constitution to take care 
that the laws were faithfully executed. 

So I think this act, perhaps it would be hubris to say that it goes 
as far as to restrain the President’s executive authority because it 
simply doesn’t do that. There are ways you can argue that, in fact, 
it enhances it, as I mentioned earlier, vis-a-vis the so-called inde- 
pendent agencies, because his signature on the bill approving the 
regulation gives him control over those agencies and the policies 
that they develop. 

Mr. Gowdy. Mr. Adler, I may have heard you incorrectly. And 
if I did, I want to give you a chance to correct. I wrote down that 
you said there have been 3,500 regulations promulgated in the 
past? 

Mr. Adler. In 2009, I think the exact number is 3,503. And, of 
those, I don’t remember the exact number, but several dozen of 
those were major. But the 3,500 number was all regulations in, I 
believe, 2009. 

Mr. Gowdy. All right. I am just a prosecutor, so forgive me for 
not knowing much about civil law. But would the violation of a 
Federal regulation be evidence of negligence in a civil suit? 

Mr. Adler. It depends. 

Mr. Gowdy. It depends on what? 

Mr. Adler. I mean, it depends on the nature of the regulation; 
it depends on what is at issue. But, I mean, there are instances in 
which that could be evidence of that. It would depend. I guess it 
would really depend on a lot of factors, including what the State 
laws are. 

Mr. Gowdy. Are there any criminal penalties connected with vio- 
lations of Federal regulations? 

Mr. Adler. There often are criminal penalties associated with 
violating 

Mr. Gowdy. How can Congress abdicate its responsibility for 
criminal enforcement to a nonelected entity? 

Mr. Adler. Well, I think you have hit on the key issue here, is 
that Congress, for expedience, has delegated lots of authority to ad- 
ministrative agencies to develop rules of conduct in a wide range 
of detailed and complex areas. And I think what we have over- 
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looked is that it is ultimately Congress that is responsible for that 
authority. 

And especially when you have rules that are going to carry crimi- 
nal sanctions or, as in the case of the REINS Act, rules that are 
estimated to have a substantial effect on the economy, which is a 
rough proxy for a really major policy decision that will affect a 
large part of the country, I think it is certainly reasonable to say 
that we should make sure the people who are the source of the leg- 
islative power in the first place. Congress, where all legislative 
power is vested under article 1 of the Constitution, is accountable 
for that decision and that members of the public know whether or 
not their representatives believe that imposing that sort of rule is 
or is not a good idea. 

Mr. Gowdy. Ms. Katzen, you do not challenge the constitu- 
tionality of congressional oversight, correct? 

Ms. Katzen. Not at all. 

Mr. Gowdy. You don’t even challenge the wisdom of congres- 
sional oversight. 

Ms. Katzen. I endorse it wholeheartedly. 

Mr. Gowdy. So when you mentioned that there are constitutional 
infirmities in this bill, which, as I read it, is Congress reclaiming 
its responsibility/authority for oversight, what do you mean by 
“constitutional infirmities?” 

Ms. Katzen. I think the REINS Act goes well beyond oversight. 
And the Chairman talked about, in his opening statement, fine- 
tuning the regulatory system. I think the REINS Act is a blunt in- 
strument that goes well beyond oversight. What it says is that Con- 
gress must affirmatively approve an action that it has already dele- 
gated and on which a lot of work, effort, and resources have been 
spent in refining and developing and issuing a rule. 

Mr. Gowdy. But you would agree with me. Congress could re- 
claim that delegation in the first place, right? 

Ms. Katzen. Absolutely. And that is through — the Congressional 
Review Act does exactly that, because it satisfies the bicameral and 
presentment part of Chadha, and it says Congress is saying: You 
can’t do that. That is very different from saying: Before you do any- 
thing in this area, you must come back, even though we have al- 
ready delegated it to you, you must come back and get our permis- 
sion. 

Mr. Gowdy. What is the constitutional distinction between doing 
the two? 

Mr. Coble. The gentleman’s time is expired. 

Ms. Katzen. I think there is a significant 

Mr. Gowdy. I apologize, Mr. Chairman. 

Mr. Coble. You may answer that quickly, Ms. Katzen. 

Ms. Katzen. I think there is a significant difference between the 
two. And that is why the Congressional Review Act was originally 
crafted as it was, to be a change of the law, not a filter before 
which implementing a pre-existing law can go forward. 

Mr. Gowdy. Thank you, Mr. Chairman. 

Mr. Coble. Thank you, Mr. Gowdy. 

Mr. Conyers? 

Mr. Conyers. Thank you. Chairman Coble. 
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My ex-prosecutor colleague asked why the Congress doesn’t en- 
force the laws. Well, as McIntosh and Davis and I know, we pass 
the laws, we oversight the laws, we do not enforce the laws. There 
is a little Federal agency called the Department of Justice that en- 
forces the laws. So that is my criminal justice lesson for the day. 

Now, this $1.75 trillion annually that has been raised here, I 
would like to ask Ms. Katzen, how does that comport with the 
issues of the Congressional Budget Office, which has a different set 
of figures here? 0MB said that major regulations promulgated over 
the 10-year period between 1998 and 2008 are estimated to have 
cost between $51 billion and $60 billion. 

Ms. Katzen. I would love to answer the question, but I know the 
red light will go off before I even get halfway there. 

The 1.75 comes from a study that was presented in the mid- 
1990’s that immediately raised all sorts of flags, both as to the as- 
sumptions, the methodology, et cetera. CRS did a very careful anal- 
ysis, which I would commend to you, that shows the different prob- 
lems that exist. 

Now, Congress ordered 0MB to do the same thing, to do a real 
study. And what 0MB did was to come up with the numbers that 
you had. They are very large numbers, but they are much smaller 
than the 1.75 trillion numbers. 

Congress, in its wisdom, said, determine the costs and determine 
the benefits. So, as you talk about the $43 billion to $55 billion in 
costs, they found $128 billion to $616 billion in benefits. So even 
if you use the highest end of the costs and the lowest end of the 
benefits, you still have net benefits of $73 billion. 

Mr. Conyers. All right. Let me ask you this. Who was it that 
made this authoritative statement, allegedly, about over a trillion 
dollars? Do you know? 

Ms. Katzen. It originally came from a Tom Hopkins study and 
then a gentleman whose name I 

Mr. Conyers. Mr. Adler, do you know? 

Mr. Adler. I don’t know off the top of my head. 

But I would just note that the 0MB numbers that have been ref- 
erenced exclude independent agencies and exclude non-major rules, 
which are over 90 percent of the regulations that are finalized each 
year. So to compare the 0MB numbers with the other estimates is 
not 

Mr. Conyers. Mr. McIntosh, do you know? 

Mr. McIntosh. Unconstitutional is the subject that Ms. Katzen 
has referred to 

Mr. Conyers. But who 

Mr. McIntosh. And lots of people in the literature have cited 
that as they have discussed the cost of Federal regulation. 

Mr. Conyers. So everybody says that somebody said it once and 
it is in a study somewhere, and so that is about it, huh? 

Ms. Katzen, did you want to add anything to this? 

Ms. Katzen. Someone just handed me something which uses the 
name Mark Crain and Thomas Hopkins, and I think they are the 
co-authors of this $1.75 trillion — whatever. 

Mr. Conyers. All right. Let me ask this question. If this REINS 
Act, which is high up on the list of our new leadership’s agenda — 
it is the fourth piece of legislation introduced — what would this do 
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to health-care reform? How would you take an enormous piece of 
legislation like this — and I think “ObamaCare” is going to be a con- 
gratulatory remark in history — how would this affect it? Wouldn’t 
it just stop it in its tracks? 

Mr. Adler. It depends on what Members of Congress feel about 
it. If the majority of those in both houses of Congress support the 
regulations that are necessary to implement that law, then it 
would go on as before. 

The only thing that would stop it, under the REINS Act, would 
be is if the majorities of Congress don’t support those regulations. 
It ensures, essentially, that the American people get the sort of reg- 
ulatory policy that the American people want. And I would think 
that that is a step toward greater political accountability and 

Mr. Conyers. Now, well, wait a minute. The majority of the Con- 
gress already passed the bill, and the President signed it into law. 

Mr. Adler. But congressional opinions change. Congress repeals 
statutes, revokes statutes, alters statutes. 

Mr. Conyers. Well, that is 

Mr. Adler. And one of the problems is you don’t really have leg- 
islation that was enacted last year 

Mr. Conyers. Can I ask unanimous consent for 1 additional 
minute? 

Mr. Coble. Certainly. 

Mr. Conyers. Thank you, sir. 

Now, look, gentlemen and lady, you all know that any one of us, 
to challenge a regulation, all they have to do is walk into the near- 
est Federal district court and sue away. And we have regulations 
that get reviewed and modified or kicked out. What is wrong with 
that? 

Mr. Adler. Nothing. But courts don’t want to review the policy 
merits of regulation. Courts don’t ask, is this regulation a good 
idea? Are the costs worth the benefits? Is this something the Amer- 
ican people support? 

What courts look at is the nonpolicy questions: Were the rules 
followed? Was there — and those are two separate questions. This 
body is responsible for the policy questions. 

Mr. Conyers. But, look, we just passed health care months ago. 
You mean we got to go back and look at it again? 

Mr. Adler. I think that when you have major legislation and 
agencies are implementing that legislation, it is a good idea for 
Congress to 

Mr. Conyers. Do you know what this sounds like to me now? It 
sounds like a backdoor way of legislating again, when they are 
charged with actually just making the rules to implement a bill al- 
ready signed into law. 

Mr. Coble. Mr. Conyers, your minute is over. 

Mr. Conyers. Thank you very much, Mr. Chairman, for your 
generosity. 

Mr. Coble. Mr. Reed? Mr. Reed is up next for 5 minutes. 

Mr. Reed. Oh, thank you. Chairman. 

I would like to follow up on the comment that was just made by 
Mr. Conyers, when he said the individual, whoever is objecting to 
the rule, can sue away. Who pays for that? Who is the person who 
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has to bring that lawsuit? Usually, it is the small-business owner. 
Is it a farmer, is it a gentleman who is objecting to that regulation? 

I will ask Mr. McIntosh that question. 

Mr. McIntosh. Yes, sir, you are exactly right. It is the private 
party that has been affected by the regulation. 

And their recourse is, in fact, very limited, in they have to argue 
that the agency failed to follow its own procedures or acted arbi- 
trarily and capriciously, not that they disagree with or they feel it 
is unfair that the regulation imposes burdens, say, on wheat farm- 
ers but not on corn farmers. 

And the law says to the agency, the Department of Agriculture, 
you go and allocate what should be planted on the land and, you 
know, do it in a way that maximizes the return for agriculture. 
Well, if the farmer who is adversely affected by that wants his day 
in court, all he can say is, “Well, sure, they allocated it, but they 
didn’t give me my allocation.” The courts say, “Sorry, you lose. 
They had to make that decision.” 

And I think Mr. Conyers’s later remark reflects correctly that 
what the REINS Act would do is say that decision, who gets which 
allocation for what crops to do, should actually be a legislative deci- 
sion. And so, in many ways, what the bill does is correct a constitu- 
tional deficiency that is inherent in the regulatory program, where 
the accountability for legislative decisions like those never comes 
back to Congress. 

Mr. Reed. Then correct me if I am wrong, Mr. McIntosh. That 
bureaucrat who is creating that rule, he is not an elected official, 
correct? 

Mr. McIntosh. No. He would be typically a civil servant or as- 
signed by a person appointed by the President. 

Mr. Reed. So when I go talk to my small-business constituent or 
my farmer in my district and he objects to the policy, I can’t go to 
him, “Well, we will vote that guy out the next time around because 
we disagree with that policy.” He is essentially stuck with that 
rule, other than the courts that are available to him. Is that a fair 
assessment? 

Mr. McIntosh. His political recourse would be to join others to 
vote enough Members of Congress to change the law or to vote a 
new President who would change the regulation, direct his agency. 

Mr. Reed. Okay. I appreciate that. 

There has been a lot of objection that I am hearing in this testi- 
mony that one of the problems is the workload that would be put 
on Congress, finding the time to go through and develop that. 

Wouldn’t we face that same problem if we went through the ena- 
bling legislation and amended the enabling legislation? Wouldn’t 
that be a tremendous workload on Congress, to go back? 

No one objects to the fact that Congress would have that author- 
ity to do it, do you? We could go back through each of the pieces 
of legislation, change the enabling authority and clarify our intent 
as to what we meant from Congress. No one objects to that, cor- 
rect? 

Mr. McIntosh. No. 

Mr. Adler. Right. 
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Mr. Reed. So that burden on Congress would be bigger, I would 
argue. Am I farfetched on that conclusion, that that would be a 
huge burden on Congress? 

Mr. McIntosh. Yes, it would. I mean, back in 1995, we thought 
about doing that to address a lot of the regulatory problems, and 
some of them got dealt with and others didn’t. 

Let me take, though, 2 seconds to 

Mr. Reed. Please. 

Mr. McIntosh [continuing]. Brag about you all. I actually think 
Congress can handle that burden. Now, the Senate continues to 
mystify me, but the people who are 

Mr. Reed. You are not alone. 

Mr. McIntosh [continuing]. In that body say they get things 
done by unanimous consent, ultimately. But I think it can be done. 

Mr. Reed. Thank you. 

I yield the balance of my time. 

Mr. Coble. I thank the gentleman. 

The gentleman from Georgia, Mr. Johnson, is recognized. 

Mr. Johnson. Thank you, Mr. Chairman. 

Mr. Adler, isn’t it correct that regulations that pertain to clean 
air, these are the regulations that you are speaking of being able 
to stop? 

Mr. Adler. Well, any regulations that 

Mr. Johnson. Yeah. Air quality, water quality? 

Mr. Adler. The examples I gave there weren’t 

Mr. Johnson. Well, no, no, no, no. I just want you to answer my 
questions. Now, water quality, air quality, correct? 

Mr. Adler. Yes. Congress should be held accountable for those. 

Mr. Johnson. What about food safety? 

Mr. Adler. I think Members of Congress should be willing to 
vote to be held accountable. 

Mr. Johnson. What about drug safety? 

Mr. Adler. I think Members of Congress should be held account- 
able by voting on whether or not those regulations are a good idea. 

Mr. Johnson. What about financial reform? 

Mr. Adler. Again, Congressman, I don’t think Members of Con- 
gress — 

Mr. Johnson. I mean, that is covered under — these are regula- 
tions that are brought to bear on big business and industry 

Mr. Adler. Yes. 

Mr. Johnson [continuing]. Primarily. 

Mr. Adler. Primarily. Arid I think 

Mr. Johnson. All right. And so 

Mr. Adler. — Members of Congress should be held more account- 
able — 

Mr. Johnson. So things like the health and safety of workers, do 
you want to be able to stop those kinds of regulations from becom- 
ing the force of law? 

Mr. Adler. No. I want my Member of Congress to have to vote 
on that decision. I want to know if my Member of Congress sup- 
ports it. 

Mr. Johnson. Well, tell me now. You contend that, what, $1 tril- 
lion per year is what all of these regulations cost? How many new 
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regulations are promulgated yearly that have that economic signifi- 
cance? 

Mr. Adler. That is the aggregate effect. Between 2000 and 2009, 
the number of major rules that would be affected by the REINS Act 
has been between 50 and 80 per year. 

Mr. Johnson. Okay. And you are familiar with the attributes of 
the Senate 

Mr. Adler. Yes. 

Mr. Johnson [continuing]. In terms of them doing their work. 

Mr. Adler. Yes. And that is why the REINS Act 

Mr. Johnson. And you are aware of the fact that one of those 
attributes is not the ability to move quickly, is that correct? 

Mr. Adler. I think that the REINS Act addresses that. 

Mr. Johnson. You heard that before, and you know that to be 
a fact. Isn’t that correct? 

Mr. Adler. It is correct. 

Mr. Johnson. That the Senate does not move quickly? 

Mr. Adler. The Senate has to be forced to move quickly, and I 
think the REINS Act accomplishes that. 

Mr. Johnson. And so an obscure regulation, you think, would be 
enough to cause them to set aside all of their judicial appointments 
and other important — treaties that need to Ise ratified, all of the 
legislation that Mr. McIntosh gives us credit for for producing here 
in the House, but, because of an obscure regulation, they would 
suddenly spring into action. Is that what you want us to believe? 

Mr. Adler. I don’t believe regulations dealing with clean air or 
clean water or financial services or some of the examples you gave 
that cost more than $100 million a year, by the executive branch’s 
own estimates, is an obscure regulation. 

Mr. Johnson. Well, let’s talk about obscure regulations. Who 
would decide — or, how would it be decided that a regulation should 
be subjected to the congressional review under the REINS Act? 

Mr. Adler. The executive branch’s cost estimates would deter- 
mine that. 

Mr. Johnson. Okay. Who would bring that to the attention of 
Congress? 

Mr. Adler. The REINS Act has a procedure where that informa- 
tion is automatically transmitted to both houses of Congress with 
the regulation once it is finalized. 

Mr. Johnson. Who would do that? 

Mr. Adler. I would have to check. I think both 

Mr. Johnson. Would it be the U.S. Chamber of Commerce? 

Mr. Adler. The agency does it, and I believe the comptroller gen- 
eral that heads the Government Accountability Office is responsible 
for submitting that to both houses. And then, within 3 days, legis- 
lation is automatically introduced, or the joint resolution is auto- 
matically introduced in both houses. The last draft that I recall 
reading in legislation 

Mr. Johnson. So there is some ability for politics to infect the 
process of actually producing the legislation then. 

Mr. Adler. Actually, no. The way the REINS Act is drafted, 
there is no amendment 

Mr. Johnson. Well, it would be a government bureaucrat that 
would do that? 
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Mr. Adler. I spend a lot of time doing regulatory policy and 

Mr. Johnson. How do we get 

Mr. Adler [continuing]. Much worried about the backroom deals 
in regulatory agencies than any up-or-down votes on the floor of 
the body of the whole. 

Mr. Johnson. How will we get politics, Mr. Adler, out of the 
rule-making process? 

Mr. Adler. We 

Mr. Johnson. And aren’t we, by subjecting the rule-making proc- 
ess to congressional dictates, aren’t we, by the very nature of what 
we do here in the House, subjecting these rules to politics 

Mr. Adler. Well, rules 

Mr. Johnson [continuing]. And influence, political influence, 
with campaign contributions and whatnot? 

Mr. Adler. Rules that govern private behavior are things that 
political officials should be held accountable for. And I believe that 
sunlight is the best disinfectant, and requiring all Members of Con- 
gress to vote up or down in the body of the whole is far less subject 
to special-interest manipulation than leaving things in the halls of 
regulatory agencies. Your small-business man, your small home- 
owner isn’t spending time at the FCC or the EPA or the USDA lob- 
bying on regulations. I really deserve to know how Members of 
Congress feel and then vote. 

Mr. Johnson. We just want to remove all regulatory action here 
in Congress — less government. Let’s cut government, let’s cut regu- 
lation, and let’s allow the members of the U.S. Chamber of Com- 
merce and other large businesses that traditionally shut out small 
business 

Mr. Coble. The gentleman’s time is expired. 

Mr. Johnson [continuing]. Just to run roughshod over society, 
and whatever will be will be. 

I appreciate it. Thank you, sir. 

Mr. Coble. The Chair recognizes the gentleman from Arizona, 
Mr. Franks. 

Mr. Franks. Well, thank you, Mr. Chairman. 

And thank all of you for being here today. 

I guess, Mr. McIntosh, my first question will be to you, sir. It oc- 
curs to me that not only the process here but the mindset in which 
agencies write their regulations could be one of the most significant 
advantages of this legislation. Because, you know, if I were the di- 
rector of an agency and I were writing regulations and I knew that 
it was going to be subjected to the scrutiny and oversight of Con- 
gress, that Congress is going to have to prove it, I would be pretty 
careful how I wrote that. I would make sure that it was a regula- 
tion that would comport with a lot of common sense and that could 
withstand the rigors of the legislative process itself 

So, with that, since it only requires Congress to approve major 
rules but it could affect and change the culture of the agency, in 
what way do you think that that would improve all rule-making? 
Or do you think I am just all wet here? 

Mr. McIntosh. No, I think you are exactly right, that the pros- 
pect of having the work product that the agency does in developing 
a regulation be scrutinized in a debate in Congress and voted up 
or down will have, as it does on every other decision the agency 
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makes where Congress has expressed an interest, has an impact on 
their thinking and their calculation about it. And that provides 
more accountability, provides more accountability ultimately to the 
citizens, who vote on Members of Congress. 

That same accountability, by the way, is also in the Congres- 
sional Review Act. It is more attenuated. But you can still, by hav- 
ing a discharge position in the House to stop a rule, rather than 
the presumption of it — with the presumption being that it goes for- 
ward, or 30 Members of the Senate can have a discharge position, 
the mere prospect of a debate, even if everyone assumes that won’t 
pass, I think, can also have a salutatory effect on the agencies and 
their deliberations. So I am encouraging Members of Congress, 
while you are deliberating the REINS Act, to use your authority 
under the Congressional Review Act, as well. 

But, again, it comes down to sunshine, which Mr. Adler men- 
tioned. Bringing things out into the public debate has a tremen- 
dous benefit on all of the actors involved. 

Mr. Franks. Well, thank you, sir. 

You know, I know there is going to be, as already manifest here, 
some debate as to the constitutionality of the legislation. I, for one, 
am fundamentally convinced that it is constitutional, but I want to, 
you know, be open to potential dissent here. 

Those who cite article 2, section 1 of the Constitution obviously 
are citing that Executive power should be vested in the President. 
And, of course, some of us would cite article 1, section 1, that the 
legislative power is vested in the Congress. And it seems to me 
that regulation certainly has a lot of the same characteristics as 
legislation, so if you are going to make that case, it is important 
to consider. 

But in constitutional terms, Mr. Adler, is there any critical sub- 
stantive difference between the REINS Act and a statute that 
treats new regulations as simply proposed recommendations to 
Congress for legislative action? 

Mr. Adler. No, I don’t think there is any significant difference, 
and I think both are clearly constitutional under existing prece- 
dent. 

Mr. Franks. I am going to give Ms. Katzen an opportunity, actu- 
ally, here in a moment. But I wanted to find out, what is your — 
why do you postulate that this is constitutional? Is there anything 
that you would point out in particular? 

Mr. Adler. Well, a couple things. I mean, the bicameral and pre- 
sentment requirements have to be satisfied. Both would satisfy 
that. 

I think that the Supreme Court has made clear, repeatedly, in 
numerous opinions, as have lower courts, that all authority to issue 
regulations must be expressly granted. There is no residual author- 
ity to issue regulations that comes with other grants of authority 
of agencies. It is not something that is seen as inherently Execu- 
tive. It is something that, for the most part, the majority of Federal 
agencies did not enjoy until the 1970’s. There were some exemp- 
tions. 

And the presumption had been that, unless agencies are ex- 
pressly granted the authority to issue legislative-type rules, that is 
an authority they lack. And Congress is not obligated to delegate 
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that authority. And if Congress wants to restrain that authority in 
some way, such as it does here, there is no constitutional problem. 
And it doesn’t create the sorts of concerns that might be raised if, 
for example. Congress sought to impose similar limits on the exer- 
cise of, say, prosecutorial discretion or other things that are closer 
to the court 

Mr. Franks. I understand. No, that is a good answer. 

Quickly then, Ms. Katzen, Justice Breyer and Professor Tribe of 
Harvard have both published articles supporting a view that the 
REINS Act is constitutional. And I know you know that. But could 
you specify for us why you think Mr. Adler is wrong or why Justice 
Breyer or Professor Tribe are wrong? And do you think there is any 
merit to their views whatsoever? 

Ms. Katzen. Well, thank you for that open invitation. And the 
light is red, but if I may answer? 

Mr. Coble. Briefly, if you will. Professor. 

Ms. Katzen. I will try. 

I think Justice Breyer, who was then a judge, not a justice, was 
engaging in what he often does, which is extremely creative, more- 
theoretical-than-practical analysis in this article, which I have read 
very carefully. 

And I think one of the most important things is that he sees it 
as a replacement for the one-house veto, which was invalidated in 
Chadha. And he saw it as a case by case, going through each of 
the statutes, rather than an across-the-board, blanket provision. 

But, most importantly, when he finishes, he makes it very clear 
that it is neither practical nor desirable. He questions the wisdom 
of it. And if you read the entire article, it is a, “Well, we could do 
this kind of stuff, and we could think about these kinds of — ” 

Mr. Franks. So, in other words, he thinks it is stupid but con- 
stitutional? 

Ms. Katzen. He thinks that it is 

Mr. Coble. The gentleman’s time has expired. 

Ms. Katzen. But this was before the last several decades of Su- 
preme Court decisions — in Morrison v. Olson, Mistretta, a few other 
cases — in which the Court has been very clear that separation of 
powers has a life beyond. They are looking at it on a functional 
basis 

Mr. Coble. The time has expired. Professor. If you will wrap it 
up. 

Mr. Franks. Thank you, Mr. Chairman. 

Mr. Coble. The time has expired. 

Ms. Katzen. Yes, sir. 

Mr. Coble. The gentleman from Illinois. 

Mr. Quigley. Thank you, Mr. Chairman. 

You know, I am still relatively new here, but I learn something 
new every day. Today I learned that it is not good when someone 
who is not elected is enforcing our laws, especially criminal ones. 
So the next time a police officer stops me, I am going to say, “Who 
elected you?” Or FBI agents or State’s attorneys or — just go on 
down the line. 

In the end, the only person who is elected in the executive 
branch is the Executive. At the county level, I suppose that is the 
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State’s attorney. But in the end, there is some delegation. This isn’t 
1776. It is a far more complicated world. 

And, ladies and gentlemen, I would respectfully suggest or defy 
you to say, I am not going to think about regulation today. When 
I get on this commuter airliner, I am not going to wonder or worry 
about how many hours’ sleep that pilot got last night. When you 
come to my hometown in Chicago, the morbidity and mortality cap- 
ital of the United States for asthma, don’t think about regulation. 
Or if you drink our tap water in Chicago, which has chromium lev- 
els — not in the lake, but in the drinking water — three times higher 
than the new — I know it is a bad word — regulation proposed in 
California. It is the Erin Brockovich chemical, if you will recall. 

So you can decide now or you can decide when you have your 
eggs in the morning — a million cases of salmonella last year. I un- 
derstand, we all understand, that the President was trying to 
strike a balance here. That over-200-year friction between the exec- 
utive branch and the legislative branch. And it gnaws on you when 
you don’t like what they do, so you want to change the rules when 
it bothers you. 

So I looked at it. And I talk about the President striking a bal- 
ance. Mr. McIntosh, Mr. Adler, how many rules do you think this 
President’s EPA has proposed or finalized in his first 21 months? 
Just a guess, if you want. 

Mr. Adler. Major rules or all rules? 

Mr. Quigley. All rules. EPA only. Clean Air Act. 

Mr. Adler. Just under the Clean Air Act? 

Mr. Quigley. Yeah. 

Mr. Adler. My guess would be, just under the Clean Air Act, 
probably under a dozen. 

Mr. Quigley. It is much higher. It is 87. And I was appalled. I 
couldn’t believe it. And I thought, well, who could be more liberal 
than — maybe the Clinton administration. The first 2 years, what 
do you think his numbers were? A hundred and fifteen. It just 
shows a trend here. I looked further. George W. Bush, first 2 years, 
146—146. 

So, Mr. McIntosh, you used the expression, I believe — and I don’t 
want to misquote you, former Member — that the courts “forced 
their hand” on carbon. Does that mean you just disagreed with 
them? 

Mr. McIntosh. No. What I meant by that was the Court, I think, 
incorrectly interpreted the bill. 

Mr. Quigley. But isn’t that — go back to the Constitution. Now 
you are disagreeing with two out of three branches. Didn’t the Con- 
stitution say that the executive enforces and then the Supreme 
Court interprets, and they interpreted. So you are upset with both 
of them now. 

Mr. McIntosh. Well, at the time, the executive branch didn’t 
share the Court’s interpretation. And I think there was a fair 
amount of evidence in the legislative history that Congress didn’t 
intend that when they passed the Clean Air Act amendments. 

Mr. Quigley. Well, just, if I could, sir, please, let me just read 
you the language that you had a problem with, section 202(a)(1): 
“which, in its judgment, causes” — we are talking about carbon here, 
that you don’t have a problem with — “which, in its judgment. 
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causes or contributes to air pollution which may reasonably be an- 
ticipated to endanger public health or welfare.” 

So we were talking generalities before, but now we are talking 
specifics. You don’t think that language implies that there could be 
a problem that someone in the EPA could reasonably interpret to 
endanger the public health or safety? 

Mr. McIntosh. No. That section of the Clean Air Act was in- 
tended to give EPA the authority to regulate when substances that 
were, at the time that bill was passed, not known to be problematic 
for the health become known to them. 

But, at the time, people knew of carbon dioxide. And I would rec- 
ommend you check with John Dingell, who was the author of it. 
They did not intend for that provision of the Clean Air Act to give 
authority for EPA to regulate carbon dioxide. They talked about it 
in other parts of the bill, decided not to give that authority. 

But let me — the language you cited I think is also a really impor- 
tant point for another issue that is very key to this whole debate. 
And that is, how specific should Congress be when it delegates the 
legislative authority to the regulatory agencies? And there has al- 
ways been a debate back and forth atout whether general lan- 
guage, like the language you cited, is appropriate. The consensus 
is that it has been in the Clean Air Act, in the language cited 
there. 

But I would point you to an article that I referred to in my testi- 
mony by a professor at Boston University, Gary Lawson, where he 
points out that, if you had the “Goodness and Niceness Act” and 
said to the regulatory agency, “Promulgate rules for goodness and 
niceness, and figure out what the punishment should be,” that that 
would be too broad a delegation. 

So somewhere in there, there is a spectrum. And the Constitu- 
tion says, no, the legislature can’t delegate all of its legislative au- 
thority to the agencies. The REINS Act gives you the benefit of pro- 
tecting against that, because for major regulations they come back 
to Congress and then there is a vote. 

Mr. Quigley. Only if you disagree. 

Mr. Gowdy. [presiding.] Mr. McIntosh, I apologize, but the gen- 
tleman’s time is expired. 

The Chair would recognize the gentleman from Elorida, Mr. 
Ross. 

Mr. Ross. Thank you, Mr. Chairman. 

You know, it is interesting when we talk about the regulatory en- 
vironment. And, as a businessman, one of the things I have learned 
is that, if I want to be profitable, if I want to make sure that I have 
the right environment, I try to manage my risks. And the risks I 
look at, of course, are, you know, there are some insurance risks, 
there is the market risk, there is my resource risk. But one of the 
things I have learned is the regulatory risk that exists is almost 
not manageable. And the reason it is not manageable is because 
there are no trends. There is no way you can anticipate what the 
regulatory environment is ever going to be if you want to start or 
operate a business. 

And, in my particular State, there is a numeric nutrient water 
criteria that the EPA is trying to impose, coincidentally just on 
Elorida, that my ag industry has indicated that it will cost over 
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14,000 full- and part-time jobs, lost over $1 billion annually, cost 
my phosphate and fertilizer industry $1.6 billion in capital costs 
and $59 billion in operating costs. 

It would seem to me that this act, this REINS Act, would allow 
at least some sense of risk management over the regulatory envi- 
ronment. Wouldn’t you agree, Mr. Adler? 

Mr. Adler. Oh, certainly. 

Mr. Ross. And with regard to even more imposition of regulatory 
schemes, I am reminded back years ago when I was in the legisla- 
ture — and this is on a smaller scale — but I was active in a Boy 
Scout group that had a summer camp. And they had had this prop- 
erty for 50 years. But they wanted to put an outhouse on there for 
the summer camp. But what they found out is that, even though 
they had no running water and no electricity, they had to go get 
architectural drawings, engineer-designed approved plans. The 
DEP had to do a soil sampling. And by the time they were able to 
even get anything in order to meet with the regulatory system, 
summer camp was over. 

And what it taught me, though, was that logic and reason isn’t 
always there. Now, I know that H.R. 10 exempts camping, hunting, 
and fishing. But without logic and reason, I think you also lack ac- 
countability. 

And one of the things — I want to ask you this, Ms. Katzen. 
Would not the REINS Act allow for a greater sense of account- 
ability to where it should belong, and that is in the congressional 
oversight of the regulatory environment? 

Ms. Katzen. As I said earlier, Mr. Ross, I strongly endorse the 
notion of congressional oversight. I have no qualms whatsoever 
with your Committees calling up the — ^you call them bureaucrats; 
I would call them committed, career civil servants and political ap- 
pointees at the agencies — and ask them, what are you doing and 
why are you doing it and what is the support for it? I think that 
is wholly appropriate. 

But I would answer your earlier question to Mr. Adler dif- 
ferently. If you are worried about no trend, his answers to Mr. 
Quigley’s question, was that there is no trend. Last year Congress 
passed a health-care bill. This year, it is going to be implemented, 
but it is going to come back up. And if one, not both, but just one 
house decides they don’t like it, then it is not going to happen. And 
in 2 years, there will be another election, and maybe the other 
chamber will feel differently. 

And the ability to predict what each election — and elections do 
have consequences, I do believe that, and I agree with that. But are 
you going to change, then, every 2 years the possibility that the 
rule is on, the rule is off, the rule is on, the rule is off, the rule 
is on, the rule is off? I think that leads to more uncertainty, less 
predictability. And 

Mr. Ross. So you would suggest that the status quo is more cer- 
tain, in terms of assessing the regulatory risk? 

Ms. Katzen. The regularity of process. You pass a bill; you then 
turn it over to the executive branch to faithfully carry out the laws 
and to issue the regulations. I agree with Mr. Adler, an agency is 
not a free agent, cannot do whatever it likes. It can only do what 
Congress has said. But if Congress says, set the limits at this level. 
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and the agency does that, it is faithfully carrying out the decision 
that Congress enacted. 

Mr. Ross. But wouldn’t you agree that, in terms of account- 
ability, that you have a greater degree of accountability where you 
have elected representation? 

Ms. Katzen. Yes. And the initial statute that was passed that 
authorizes the agencies is one that is fully accountable because it 
was bicameral and presentment. It was passed by both houses of 
Congress, and it was signed by the President. 

And the fact that now one house may think differently about it 
does not lead to greater accountability. What about the other 
house, which may like the idea? You have gridlock, you have prob- 
lems. And I think those problems create greater uncertainty for 
businesses. 

Mr. Ross. But with regard to gridlock — and, again, just to point 
out something real quickly here — in terms of the bill, the content 
of the bill says that, within 3 days of the regulatory rule, that Sen- 
ate shall introduce their joint resolution. So there would not be — 
there would be an expedited fashion. So I take issue with you, 
there being gridlock there. 

But I see my time has expired. Thank you. 

Mr. Gowdy. Thank you. 

On behalf of all of us, we would like to thank our witnesses for 
their testimony today. 

Without objection, all Members will have 5 legislative days to 
submit to the Chair additional written questions for the witnesses, 
which we will forward and ask the witnesses to respond as prompt- 
ly as they can so their answers may be part of the record. 

Without objection, all Members will have 5 

Mr. Conyers. Mr. Chairman, I ask unanimous consent to enter 
into the record the CRS report on total costs and benefits of rules. 

Mr. Gowdy. Without objection. 

Mr. Conyers. Thank you. 

[The information referred to follows:] 
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Federal Regulations: Efforts to Estimate 
Total Costs and Benefits of Rules 


Summary 

Cost-benefit analysis has long been used to try and measure the effects of 
individual regulatory actions, and underlies at least part of many attempts to assess 
the cumulative effects of regulations on society. Somepolicy makers have expressed 
an interest in cost-benefit analysis and in developing an accurate measure of total 
regulatory costs as afirst step in developing a “regulatory budget' ’that would set a cap 
on compliance costs. Although measuring total regulatory costs and benefits is 
inherently difficult (eg., determining what effects would have occurred in the absence 
of the regulation and aggregating the results of studies with different methodologies 
and quality), estimates of regulatory costs have been used in support of legislation 
(e g., H.R. 2432 in the 108'^' Congress) and are widely cited by policymakers, the 
media, and others. This report examines one such study to illustrate the complexities 
of this type of analysis. 

In 2001, W. Mark Crain and Thomas D. Hopkins estimated total regulatory 
costs at S843 billion in 2000. To arrive at that figure, the authors developed 
estimates for different types of regulations (environmental, workplace, economic, and 
tax compliance) using various sources and sometimes making assumptions to adjust 
the results from previous studies. For example, to estimate the cost of 
environmental rules, the authors used only the upper end of a previous estimate range 
($96 billion to $1 70 billion) that had been produced by the Office of Management 
and Budget (0MB), and then they adjusted it further upward. Also, the authors' 
estimate of the cost of economic rules ($435 billion) is heavily dependent on the 
accuracy of estimates from a previous study. The Crain and Hopkins study (as well 
as other studies) also indicated that federal regulations cost small businesses more 
per employee than larger businesses. 

Since 1997, 0MB has been required to issue an annual report containing, “to the 
extent feasible,” an estimateoftheaggregate costs and benefits of federal regulations. 
OMB's estimate of regulatory costs for 2000 ($146 billion to $229 billion) was 
significantly smaller than the Crain and Hopkins estimate ($843 billion) because 
OMB considered it inappropriate to include certain types of costs that the authors 
used (transfers and tax compliance). More recently, OMB has concluded that 
aggregate estimates of regulatory costs and benefits are not feasible, and instead has 
provided a 1 0-year rolling summary of costs and benefits only for certain maj or rules. 
OMB’ s draft report for 2004 indicated that the esti mated costs of 85 maj or rules that 
the office reviewed from October 1993 fiirough September 2003 ranged from $34 
billion to $39 billion, with benefits estimated at between $62 billion and $ 1 68 billion. 

Although accurate measures of the costs and benefits of all federal rules would 
be useful, decisionmakers using studies of aggregate regulatory costs and benefits to 
guide public policy need to be aware of those studies’ conceptual and methodological 
underpinnings. This report will be updated periodically to reflect changes in OMB’s 
estimates of regulatory costs and benefits, as well as the estimates developed by 
parties outside of the federal government. 
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Federal Regulations: Efforts to Estimate 
Total Costs and Benefits of Rules 


Regulation, like taxing and spending, is abasic function of government. Unlike 
taxing and spending, though, the costs that nonfederal entities pay to comply with 
federal regulations are not accounted for in the federal budget process. Cost-benefit 
analysis has long been used to try to account for the effects of individual regulatory' 
actions, and underlies at least part of most attempts to assess the cumulative effects 
of regulations on society. Policy makers have long expressed an interest in cost- 
benefit analysis and in developing an accurate measure of total regulatory' costs. 
Some have suggested that the federal government use that information to adopt a 
“regulatory' budget” that could limit the total volume of regulatory programs, 
expenditures, and compliance costs, by setting a cap on the compliance costs each 
agency could impose on the economy. However, measuring total regulatory costs 
and benefits is inherently difficult. For example, researchers must determine the 
baseline for measurement (i.e., what effects would have occurred in the absence of 
the regulation) and aggregating the results of studies with different methodologies 
and quality can be highly problematic. Some observers, including the Office of 
Management and Budget (0MB), currently doubt whether an accurate measure of 
total regulatory costs and benefits is possible. 

Nevertheless, estimates of total regulatory costs in the hundreds of billions of 
dollars are widely cited by policymakers, business interest groups, the media, and 
others. This report provides information on how one widely cited study was 
developed to illustrate the complexities associated with this type of analysis. The 
report also provides information on how OMB's estimates of aggregate federal 
regulatory' costs were developed and have varied over time, and on estimates that 
have been made of aggregate regulatory costs to businesses. Finally, the report 
indicates that estimates of aggregate regulatory costs need to be interpreted and used 
carefully, first, however, the report provides some background regarding the types 
of rules that federal agencies issue and current cost-benefit analysis requirements. 


Background 

Each year, about 60 federal agencies issue more than 4,000 final rules or 
regulations on topics ranging from the timing of bridge openings to the permissible 
levels of arsenic and other contaminants in drinking water. The federal government 
has long regulated economic activity, often through independent regulatory' agencies 
or commissions. Although economic regulation is often dated to the creation of the 
Interstate Commerce Commission in tiie late 1800s, it began in earnest during the 
1930s with the creation of such agencies as the Securities and Exchange Commission 
(SEC), the Federal Deposit Insurance Corporation (FDTC), and the Federal 
Communications Commission (FCC). Social regulation in such areas as 
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environmental quality, workplace safety, and consumer protection grew rapidly 
during the 1960s and 1970s with the creation of such agencies as the Environmental 
Protection Agency (EPA), the Occupational Safety and Health Administration 
(OSHA), and the Consumer Product Safety Commission (CPSC). 

In addition to these regulatory agencies, most cabinet departments and other 
agencies issue regulations that affect the public in a variety of ways. For example, 
the Department of Agriculture regulates the price, production, import, and export of 
agricultural crops, the safety of meat, poultry, and certain other food products, and 
broad-reaching welfare programs. Agencies within the Department of Transportation 
set safety standards for highways and heavy trucks (Federal Highway 
Administration), automobiles and light trucks (National Highway Traffic Safety 
Administration, or NHTSA), and railroads (Federal Railroad Administration). Taken 
together, federal regulations now affect virtually every person, business, and 
government in the United States. 

Types of Rules 

The types of regulations that federal agencies issue have been categorized into 
the following groups: 

• economic regulations that directly restrict businesses’ pricing and 
output decisions as well as limit the entry or exit of businesses into 
or out of certain types of industries. These regulations often affect 
the agriculture, trucking, banking, or communications industries, 
among others, and (as mentioned previously) have often been 
administered by independent regulatory agencies such as the SEC or 
theFCC; 

• enviconmemal regulations that focus on protecting or improving the 
quality of the environment, and include those issued by EPA as well 
as the Departments of Transportation, Energy, and the Interior; 

• other soda] regulations that are designed to advance the health and 
safety of consumers and workers, promote social goals such as equal 
opportunity, provide equal access to facilities, and protect the public 
from fraud and deception. Examples include regulations issued by 
OSHA, NHTSA, and the Food and Drug Administration; 

• process regulations that involve paperwork, such as income tax 
forms, applications for procurement contracts, and immigration 
papers. The Internal Revenue Service currently accounts for about 
80% of the governmentwide paperwork estimate; and 

• transfer regulations that move payments from one group in society 
to another, such as federal Social Security payments (from taxpayers 
to recipients) and agricultural price supports (from taxpayers to 
farmers). 
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Each of these types of regulations may have direct or indirect costs and benefits. 
For example, direct costs of environmental or other social regulations include the 
capital equipment and labor needed to meet the environmental or health and safety 
standard. Indirect costs can include lost productivity or competitive disadvantages 
caused by the need to pay for the direct compliance costs. Most cost and benefit 
estimates for non-economic rules do not include indirect effects because they are 
extremely difficult to measure (and therefore may understate the total effects of the 
rules). Estimates for economic rules are primarily indirect. 

Tn general, the benefits of regulation areharderto measure than regulatory costs, 
particularly in dollar tenns. For example, the benefits of environmental protection 
are often presented in terms of improved health, quality of life, preservation of 
ecosystems, and other outcomes of environmental quality that are not traded in the 
marketplace. As a result, the value of these benefits is often estimated by economists 
through indirect “willingness to pay” models and statistical techniques. These 
estimation methods have been strongly criticized by some who consider placing a 
value on human life or health inappropriate, particularly when regulatory benefits 
occur in the future and are discounted in present value terms.’ 

Cost-Benefit Analysis 

Some form of cost-benefit analysis underlies at least some part of most attempts 
to assess the cumulative effects of regulations on society. Conceptually, cost-benefit 
analysis is a rigorous procedure that involves systematically weighing the costs and 
benefits of various alternatives to a proposed action. The analysis is supposed to 
account for ail of the effects of a regulatory action, including effects that are difficult 
to quantify or monetize. Although most economists view cost-benefit analysis as a 
useful tool in making decisions about a particular rule, others consider the technique 
inherently flawed because (among other things) they believe that the difficulty 
associated with measuring regulatory benefits often causes those benefits to be 
understated. 

Since 1981, cabinet departments and independent agencies such as EPA have 
been required to prepare cost-benefit analyses before issuing “major” or 
“economically significant rules (e.g., rules with a $100 million impact on the 
economy),^ Independent regulatory agencies such as the SEC and the FCC are 
generally not required to conduct those analyses, and no agency is required to do so 
for rules that are not major or economically significant. Also, as the Supreme Court 
affin-ned in 2001, some statutes prohibit the consideration of costs when setting 
certain health standards.^ 


' See, for example, Lisa Heinzerling and Frank Ackcnnaii, Pricing the Priceless: Cost- 
Benefit Analysis ofEnvironmentalProtection (Washington; Georgetown Uniwrsity. 2002). 

■ The most widely applicable cost-bcncfit anaij’sis requirements currently in place arc in 
Executive Order 12866, “Regulatory Planning and Review,” 58 Federal Register 5 1735. 
Oct. 4, 1993. 

’ Whitman v. American I'mcking Associations, U.S., No. 99-1257, Feb. 27, 2001 , 
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The cost-benefit studies that agencies conduct are almost always done before the 
rules are promulgated. These “ex ante” studies are often heavily dependent on 
assumptions, particularly regarding long-term or uncertain effects where subtle 
interactions between various factors are often not well understood or directly 
measurable. Very few “ex posf’ studies are done after rules are promulgated to try 
and determine whether the previous estimates were accurate. 


Hopkins’ Estimates of Aggregate Regulatory Costs 

As discussed in greater detail later in this report, for the past several years, 
Congress has required 0MB to prepare a report each year on the aggregate costs and 
benefits of federal rules. Others outside of government have also published studies 
during the past 15 years attempting to measure total regulatory costs. Some of the 
most commonly cited of those studies have been published by Thomas D. Hopkins/ 
and he has consistently concluded that the annual cost of federal regulations is in the 
hundreds of billions of dollars. For example, in 1991, Hopkins concluded that 
“federal regulation may be costing American taxpayers $400-$500 billion dollars 
annually (in 1988 dollars) over and above those costs of government that show up in 
the budget. This works out to an average of roughly $4,000-$5,000 per household.”^ 
Hopkins also concluded in this study that total regulatory costs had declined from 
1977 to 1988, but had risen steadily thereafter. He also asserted that costs associated 
with environmental and process rules were rising more quickly than other types of 
regulatory costs. 

Hopkins has updated his estimates of total regulatory costs several times over 
the years, with the results consistently indicating that those costs were growing 
rapidly. For example, in 1993 he estimated that total regulatory costs in 1991 were 
$542 billion/’ In 1995, Hopkinsconcluded that “some $600 billion annually is spent 
by those regulated to comply with all federal regulation.”’ In 1996, Hopkins said that 
total regulatory costs stood at $668 billion (in 1 995 dollars), and predicted that those 
costs would rise to more than $720 billion by the year 2000.’' 


■* Hopkins is tlic Dean of the College of Business at the Rochester Institute of Technology 
in Rochester, NY. In the carl> 1980s he scr\’cd as deputx^ administrator of the Office of 
Infonnation and Regulator} Affairs within 0MB. 

Thomas D . Hopkins. “Cost of Regulation,” report prepared for the Regulator}’ Information 
Service Center (Washington: Aug. 1991),p, 1. Specifically,Hopkinsestiniated that the total 
annual cost of regulation in 1990 (in 1988 dollars) was between $392 billion and $510 
billion. 

^ Thomas D. Hopkins, Federal Regulator}’ Burdens: An Overviev.', RIT Public Policy 
Working Paper. Rochester Institute of Tcchnolog}’, Rochester. NY, 1993. 

^ Statement of Thomas D. Hopkins before the Committee on Governmental Affairs, United 
States Senate. Feb. 8, I995,p. 1. 

^ Thomas D . Hopkins, Regtdalory ('osL^ in Profile^ Policy Study Number 132. Center for the 
Stud}’ of American Business, Aug. 1996. 
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Most recently, in a 2001 report prepared for the U S. Small Business 
Administration, Hopkins and W. Mark Crain estimated that the total cost of 
regulations was $843 billion in 2000.^ This $843 billion estimate has been cited in 
support of regulatory reform legislation (e.g., H.R. 2432, the “Paperwork and 
Regulatory Improvements Act of 2003"), and has been widely quoted by policy 
makers, the Small Business Administration, business interest groups such as the 
Chamber of Commerce, academicians, the media, and others.'*’ In some cases, the 
study is cited with a high degree of certainty. For example, some articles simply state 
that “regulations cost the economy $843 billion.”" Less widely discussed, however, 
is how Crain and Hopkins developed that $843 billion estimate. 

How the $843 Billion Estimate Was Developed 

In their study, Crain and Hopkins presented estimates of both total regulatory 
costs ($843 billion) and for four types of federal regulations that comprised that total; 

• environmental rules ($197 billion), 

• economic rules ($435 billion), 

• workplace rules ($82 billion), and 

• tax compliance rules ($129 billion). 

The authors used a variety of sources of infomiation to develop estimates for these 
types of rules, sometimes using multiple sources and making multiple assumptions 
for a single estimate. Crain and Hopkins’ estimation methods for each type of 
regulation are summarized below. 

Environmental Regulations. To develop their estimate of environmental 
costs, the authors used the upper end of a cost estimate range that 0MB had reported 


^ W, Mark Crain and Thomas D. Hopkins, The Impact ofReguhtory Costs cm Small Firms, 
a report for the Office of Advocacy, U.S. Small Business Administration (2001). For a copy 
of this study, sec lhttp;//\vww. sba.gov/advo/rcscarch/rs207tot.pdfl. This study not only 
updated Hopkins' estimates of the overall cost of regulations, but also a 1995 study by 
Hopkins on the effect of regulations on small businesses. See Thomas D, Hopkins. T’rfj/l/e.s 
of Regulatory Costs: Report to the U.S. Small Biisim.^s Administration (Washington: 
National Technical Information Scmcc, Nov. 1995). 

See, for example. Ashlca Ebcling, 'The Other Federal Budget.” Forbes, Oct. 1, 2003; 
testimony of Thomas M. Sullivan. Chief Counsel for Advocacy. U.S. Small Business 
Administration, before the Subcommittee on Eneigy Policy, Natural Resources and 
Regulator! Affairs, Committee on Government Refomi, U.S. House of Representatives, Feb. 
25,2004; and testimony ofWilliamP.Kovacs, Vice President. U.S. Chamber of Commerce, 
before the Subcommittee on Energy Policy’, Natural Resources and Regulatory’ Affairs. 
Committee on Govemment Reform. U.S. House of Representatives. Feb. 25, 2004. 

" See, for example, Cait Murphy, “Where Does Washington Go From Here'.k” Fortune 
Small Business, Mar, 4, 2004. 
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in 2000 for rules issued through April 1999 ($96 billion to $170 billion),'^ and 
adjusted it further upward to account for rules issued in 1999 and 2000. The 0MB 
estimate of environmental costs was initially based on a 1991 study by Robert W. 
Hahn and John A. Hird of regulatory costs in 1988, which was itself based on a 
compilation ofprevious studies and original research. In its 2000 report, 0MB said 
it used the infoniiation in the Hahn and Hird study (after making some adjustments 
and supplementing it with cost information from rules issued after 1988) even though 
it recognized that there were gaps and weaknesses in underlying studies that the 
authors relied on for their estimates. 

Crain and Hopkins said their decision to use only the upper-end of the OMB 
estimate of environmental costs ($170 billion instead of, for example, the mid-point 
of the $96 billion to $170 billion range) reflected “ajudgment on our part that cost 
estimates are absent for important enviromnental regulations and that government 
agencies tend to be conservative in estimating regulatory costs. The authors’ 
decision to adjust this upper-end estimate further upward to account for more recent 
rules stands in contrast to the approach that OMB took in its 200 1 report. OMB said 
that it did not adjust its estimate for more recent rules because, among other things, 
inclusion of some of those rules would have constituted double counting when 
combined with estimates from prior years.'* 

Economic Regulations. To estimate costs associated with economic 
regulations, Crain and Hopkins combined data from various sources and made certain 
assumptions, For example, the authors based their estimate of the cost of domestic 
commerce regulations on a study by the Organization for Economic Cooperation and 
Development that had estimated that refonns in the transponation, energy, and 
telecommunications sectors would increase the U.S. gross domestic product (GDP) 
by 1%.''’ Because the GDP in 2000 was $10.1 trillion, Crain and Hopkins multiplied 
that number by 0.0 1 and therefore estimated an efficiency cost of domestic commerce 
regulation at $101 billion. Because a previous study suggested that transfer costs of 
rules could be at least twice as large as efficiency costs, the authors doubled the 
efficiency cost estimate and therefore estimated domestic transfer costs at $202 
billion. Combining these two sets of estimates, they concluded that the total 
economic cost associated with domestic commerce regulations was $303 billion 
($101 billion plus $202 billion). 


Office of Management and Budget, Office of Infonnation and Regulator Affairs, Report 
to Cungrexs On the Coata and Benefits of Federal Regidatiom, 2000. 

*■’ Robert W. Halm and John A. Hird, 'The Costs and Benefits of Regulation: Rc\’icw and 
Synthesis.” Yale Journal on Regidalion, vol. 8 (Winter 1991). pp. 233-280. This study 
provided estimates of the costs and benefits of economic and social regulation for 1988. 
Mostoftlie studies that the authors relied on had been conducted befiveen 1975 and 1990, 

Crain and Hopkins, p. 9. 

Office of Management and Budget, Office of Infoimation and Regulatory- Affairs, Matwg 
Sense of Regulation: 2001 Report to Congress on the Costs and Benefits of Regulations and 
Unfunded Mandates on State. Local, and Tribal Faitities. 200 i , p. 1 0. 

Organization for Economic Cooperation and Development, Regulatory Reform in the 
United States (Paris: OECD, 1999). 
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Crain and Hopkins used a similar approach to estimate the economic costs 
associated with international trade regulations. Citing previous studies indicating 
that removal of U S. trade barriers would reduce costs by 1 .3 % of the GDP, the 
authors estimated that the economic cost of tiiose trade barriers in 2000 was $132 
billion (1.3% of $10. 1 trillion). Combiningthedomestic and international estimates, 
Crain and Hopkins therefore estimated that the total cost of economic regulations in 
2000 was $435 billion ($303 billion plus $132 billion). 

The authors’ estimates of economic costs are heavily dependent on the accuracy 
of the previous studies’ estimates. For example, if the OECD study had concluded 
that reforms in the transportation, energy, and telecommunications sectors would 
increase the GDP by one-half of 1% instead of 1%, Crain and Hopkins’ estimate of 
the cost of domestic commerce regulations would have been 50% lower (about $152 
billion instead of $303 billion). Because Crain and Hopkins’ estimates of economic 
costs represent more than half of their estimate of all regulatory costs, these changes 
would have had a dramatic effect on their aggregate estimate. 

It is also notable that the 1999 OECD study that Crain and Hopkins cite as the 
source of their estimate of the efficiency cost of domestic commerce regulation does 
not itself provide an estimate of economic costs in this manner. Instead, it cites a 
1998 0MB study that concluded that “regulations on entry and prices still cost 
consumers and producers $70 billion annually.”^’ 

Tax Compliance Regulations. To estimatetax compliance costs, Crain and 
Hopkins relied on a November 2000 report by the Tax Foundation, which the authors 
said had used data from the Internal Revenue Service (IRS) on the number of hours 
of compliance time associated with tax paperwork.** The number of compliance 
hours was multiplied by various hourly wage rates (reflecting either the value of the 
preparer’ s time or the rate for a tax professional) to derive the estimated cost of tax 
compliance. The Tax Foundation study concluded that tax paperwork required 4.3 
billion hours in 1 999 and multiplied that by an average wage rate of about $29 per 
hour, yielding a tax compliance estimate of about $125 billion, Crain and Hopkins 
adjusted that figure upward to $129 billion for 2000. 

To develop its estimate of 4.3 billion hours, the Tax foundation added together 
the IRS estimates of compliance hours for a number of ta-X forms in 1 999, However, 
in April 2000, IRS estimated the tax compliance burden as of September 30, 1999, 
at nearly 5,9 billion hours — more than 35% higher.'"* It is unclear why the Tax 
Foundation and Crain and Hopkins used the 4.3 billion-hour estimate based on 
certain forms instead of the 5.9 billion-hour estimate for all forms. Also, 0MB had 


’’OECD.p, 36. 

J. Scott Moody, The Cost of Complying with the U.S. Federal Income Tax, Background 
Paper No. 35 (Washington: The Tax Foundation, Nov. 2000). The Tax Foundation is atax- 
cxcmpt education organization founded in 1937 bj’ a group of business executives and 
funded by voluntaiy contributions from p hilanthr opic foundations, corporations, and 
individuals. 

See U S- General Accounting Paperwork Reduction Act: Burden Increases at IRS 

and Other Agencies. GAO/T-GGD-OO-l 14, Apr. 12, 2000, p. 4. 
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previously used a wage rate of about $26.50 per hour to estimate tax compliance 
costs, somewhat less than the $29 average cost that the Tax Foundation used. Had 
Crain and Hopkins used the TRS estimate of its compliance hours (about 5,9 billion 
hours) and the 0MB wage rate ($26.50), the authors’ estimate of tax compliance 
costs would have been about$155 billion instead of $129 billion. 

Workplace Regulations. To estimate the costs of workplace regulations, 
Crain and Hopkins relied on a 2001 study by Joseph Johnson covering 25 statutes 
and executive orders governing such issues as labor standards, employee benefits, 
occupational safety and health, and civil rights.^ This study summarized the 
available research on each of the statutes and executive orders, selecting the studies 
that the author considered to be the most accurate. For example, Johnson noted that 
the Department of Labor and the General Accounting Office estimated the annual 
cost to employers of the Family and Medical Leave Act at $825 million, but that the 
Chamber of Commerce estimated the cost at between $3 .9 billion and $24 billion. 
The author used the $3.9 billion estimate, noting that the $24 billion estimate 
assumed an unrealistically high rate of leave taking by employees and that it diverged 
significantly from the government estimates. However, Johnson did not explain why 
the government estimate — nearly five times lower than the estimate he used — was 
inappropriate, 

Johnson reported that occupational safety and health regulations represented the 
largest single element of workplace costs, and said the Occupational Safety and 
Health Act was by far the largest component within this category. Johnson said that, 
based on OSHA’s regulatory analyses, 31 major rules associated with the act 
imposed a total of $7,4 billion in annual costs. Because another author^^ had 
estimated that total costs (including tines for violationsand costs for nonmajor rules) 
were actually at least 5.55 times these direct costs, however, Johnson used $41 
billion as his best estimate of costs associated with the act ($7.4 billion times 5.55). 
Use of this multiplier had a dramatic effect on not only the estimated cost of 
regulations associated with Occupational Safety and Health Act regulations, but also 
the estimate for all workplace regulations. It is also unclear why fines for violations 
of OSHA rules should be considered compliance costs. 

Hopkins’ Cautionary Notes 

Although some have treated Hopkins’ estimates of regulatory cost as matters of 
certainty, the author himself has frequently cautioned readers that his estimates of 
regulatory costs are just that — estimates — and noted the sometimes limited nature 
of the data available. For example, in his 1991 report Hopkins said that, other than 
some general observations about the overall trends in regulatory activity, the report 


Cited ill the Crain and Hopkins report as Joseph Johnson, The Cost of Workplace 
Regiilarions (Arlington, VA; Mcrcatus Center, April 2001). Johnson later published a 
similar paper entitled A Review and Synthesis of the Cost of Workplace Regulations 
(Arlington, VA: Mercatus Center, Aug. 30, 2001). 

Harvey S. James, Jr., "Estimating OSHA Compliance Costs," Policy Study No. 135 (St. 
Louis: Center for the Study of American Business, Oct. 1996). 
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begins 10 resemble a patchwork quilt with some important patches missing and 
others in ratlicr thread-bare condition. For the available sources of cost 
infonnation are spott\' in their coverage, diverse in their objectives, and 
inconsistent in a host of wav’s, includin g definitions, methodology', and data 
adequacy. Existing studies do not utilize the same cost concepts, and they do not 
for that matter share a common view' of what is to be considered a regulation. 

More recently, in their 2001 report, Crain and Hopkins noted that some experts 
do not consider transfer costs to be regulatory costs,^’ and therefore presented 
estimates later in their report showing regulatory costs without transfers. Their 
estimate of the cost of economic regulation dropped from $435 billion to $145 
billion, and the cost ofworkplace regulations dropped from $82 billion to $24 billion. 
Their estimate of overall regulatory costs went from $843 billion to $495 billion — 
more than 40% lower. However, the cost figures from the Crain and Hopkins study 
that are quoted by others (and the only figures reported in the authors’ executive 
summary) are the costs including transfers. 

Also, although none of Hopkins’ studies of regulatory costs contained 
information on the benefits that regulations provide, he has consistently recognized 
that many regulations provide substantial benefits to society. For example, in his 
1 99 1 study Hopkins said “these benefits must be assessed before a balanced picture 
of regulation can be produced,” and went on to say that, if commensurate benefits are 
being provided, rising regulatory costs were “not necessarily troublesome and may 
indeed be laudable.”^’ Tn their 2001 report, Crain and Hopkins said developing data 
on regulatory benefits “would be a logical next step toward building a more rational 
regulatory system.” 


OMB Reports on Regulatory Costs and Benefits 

As noted previously, for the past several years, Congress has required OMB to 
submitannual reports on the costs and benefits of federal regulations. The first such 
requirement was in section 645 of the Treasury, Postal Service and General 
Government Appropriations Act, 1997 (Public Law 104-208), which required the 
director of OMB to submit a report by September 30, 1997, that provided (among 
other things) “estimates of the total annual costs and benefits of federal regulatory 
programs, including quantitative and nonquantitative measures of regulatory costs 
and benefits.” Similar requirements were contained in other appropriations bills in 
subsequent years. 

More recently, section 624 of the Treasury and General Government 
Appropriations Act, 2001, (31 U.S.C. 1105 note), sometimes known as the 
“Regulatory Right-to-Know Act,” put in place a permanent requirement for an OMB 


■■ These critics (including OMB) argue that, because transfer regulations move payments 
from one group in societv' to another, one group’s cost represents another group's gain. As 
a result, the net cost to society as a whole is zero. 

Thomas D. Hopkins, 'Cost of Regulation,” reportprepared fbrthe Regulator) Information 
Service Center (Washington: Aug. 1991), p. 7. 
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report on regulatory costs and benefits. Specifically, it requires 0MB to prepare and 
submit with the President’ s budget an “accounting statement and associated report” 
containing an estimate of the total costs and benefits (including quantifiable and 
nonquantifiable effects) of federal rules and paperwork, to the extent feasible, (1) in 
the aggregate, (2) by agency and agency program, and (3) by major rule. The 
accounting statement is also required to contain an analysis of the impacts of federal 
regulation on state, local, and tribal governments, small businesses, wages, and 
economic growth. 

OMB’s Estimates of Total Regulatory Costs and Benefits 

For the first several years, OMB provided estimates of total regulatory costs and 
benefits, and those estimates (particularly the benefits estimates) varied substantially 
from year to year. 

• Tn its 1997 report, OMB estimated total federal regulatory costs in 
1997 at $279 billion, and estimated the benefits of federal 
regulations at $298 billion. 

• Tn its 1998 report, OMB estimated federal regulatory costs at 
between $170 billion and $230 billion (in 1996 dollars as of 1998), 
and estimated regulatory benefits at between $260 billion and $3,5 
trillion, The dramatic increase in the benefits estimate (by a factor 
of 12) was almost entirely due to the inclusion of an EPA estimate 
of the benefits associated with the Clean Air Act.^^ Many observers 
had serious questions regarding the use of this EPA estimate, and 
EPA itself said it had only a small probability of being correct. 

• In its 2000 and 2001 reports, OMB estimated the cost of all social 
regulations at between $146 billion and $229 bill ion (in 1996 dollars 
as of 1999), and estimated benefits at between $254 billion and 
nearly $1.8 trillion.^ The nearly 50% drop in the upper-bound 
benefits estimate (from $3.5 trillion to SI. 8 trillion) was primarily 
caused by a significant drop in the previously-mentioned EPA 
estimate of the benefits of the Clean Air Act (from $3.2 trillion to 
$1.45 trillion), which OMB said was EPA’s more accurate 
“expected value estimate,” 

Each year, OMB presented its aggregate cost and benefit estimates with strong 
caveats. For example, in its first report in 1997, OMB said “it is extremely difficult. 


Office of Management and Budget, Office of Information and Regulator)' Affairs. Report 
to Congress on the Costs and Benefits of Federal Regulations, 1 998. 

U.S. Environmental Protection Agency. The BenefiUs and Costs of the Clean Air Act, 
1970-1990 (Oct. \99iy 

Office of Management and Budget. Office of Information and Regulator)’ Affnirs, Report 
to Cungi-ess On the Costs and Benefits of Federal Regulations. 2000; Office of Management 
and Budget, Office of Information and Regulatory* Affairs, Making Sense of Regulation: 
2001 Report to Congress on the Costs and Benefits ofiReguIations and Unfiinded Mandates 
on State. Local, and Tribal Kntities, 200 1 . 



130 


CRS-ll 

if not impossible, to estimate the actual total costs and benefits of all existing federal 
regulations with any degree of precision.”^ The next year 0MB said “there is not 
yet a professional consensus on methods that would permit a complete, consistent 
accounting of total costs and benefits of Federal regulation."'*^ Some of the 
methodological problems that OMB pointed out included the following: 

• The baseline for measurement is often not clear (i .e., what costs and 
benefits would have occurred in the absence of the regulation), 

• Tt is difficult to attribute costs or benefits to federal regulations as 
opposed to state or local rules, voluntary standards organizations, 
insurance requirements, or the tort system. 

• Technological change can make previous estimates of benefits and 
costs extremely inaccurate. 

• Regulatory requirements sometimes become standard business 
practice (e g., requirements to remove lead from gasoline or to put 
air bags in automobiles), so cost or benefit reductions would be 
unlikely to occur if the rules were eliminated entirely. 

• Aggregating the results of different studies is highly problematic, as 
the studies vary in the quality, methodology, and types of regulatory 
impacts they include. 

• Tt is unclear which rules should be included in any tabulation of 
regulatory costs and benefits (eg., “transfer* regulations such as 
crop subsidy payments). 

In developing its estimates, OMB did not include “transfef* rules (which OMB 
said were about $140 billion in costs and benefits in 1997) because it considered 
them to be payments that reflect a redistribution of wealth rather than social costs to 
society as a whole, OMB also excluded the costs associated with filling out tax 
paperwork (which OMB estimated were about $140 billion in 1997) because it did 
not consider filling out income tax forms “regulations” in the traditional sense. 
Neither did it include estimates for rules published after 1 987 for which agencies did 
not conduct cost-benefit analyses (e.g., rules with less than a $100 million impact on 
the economy). 


Office of Management and Budget, Office of Information and Rcgiilatoiy’ Affairs, Repurr 
to Congress On the Costs and Benefits of Federal Regulations, Sept. 30, 1 997. 

Office of Management and Budget, Office ofTnfonnation and Regulator) Affairs, Report 
to Congress On the Costs and Benefits of Federal Regulations, 1998. 
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Comparison of OMB’s and Crain and Hopkins’ Estimates of 
Reguiatory Costs 

Table 1 below compares the estimates of regulatory costs that were developed 
by Crain and Hopkins for 2000 with the estimates that 0MB used in its report for 
2000. Comparisons within the types of rules are not always possible, as somewhat 
different categories were used in the two studies. For example, whereas 0MB 
presented “transportation” and “other social” regulations separately, they appear to 
be included in the Hopkins-Crain estimates as part of the economic regulations 
estimate. Where estimates were presented for similar types of rules in both studies 
(environmental and workplace/labor), the Crain and Hopkins estimates were usually 
larger. As noted previously, the significant difference between the two studies’ 
aggregate estimates are primarily because Crain and Hopkins included certain costs 
that 0MB did not — the transfer costs associated with economic regulations'^ and 
the costs associated with tax paperwork. (In its report, 0MB provided separate 
estimates for both economic regulations and tax paperwork, but said they should not 
be added to the estimates for other types of rules.) 


Table 1. Comparison of Regulatory Cost Estimates for Calendar 
Year 2000 in the Crain and Hopkins Study and the 0MB Study 


Typo of regulation 

Crain and Hopkins 
estimate lin billions) 

OMB estimate 
, (in billions) ^ 

Environmental 

^197 

!S96-$17() 

Workplacc/Labor 

82 

18 - 19 

Transportation 


15 - 18 

Otlicr social 


17-22 

Economic 

435 

... 

Tax compliance 

129 

... 

All rules 

843 

146 to 229 


Sources: W. Mark Crain and Tlxniias D. Hopkins, The Impact pfRef^uiatoiy Costs on Small Firms, 
a rcporl for Ihc Office of Advocacy, U.S. Small Business Admiiiislralion (2001); and Office of 
Management and Budget, Office of Information andRegulatoiy Affaiis, Kfakinf! Sense ofRe^uialion: 
2001 Report to ( 'onyress on the Costs and BeneJiLs pfRegidations emd Cnfunded ^ fandales on State. 
Local, and Tribal Entities, 2001. 

0MB No Longer Reports Estimates for All Rules 

OMB’s reports since 2001 that were developed pursuant to the Regulatory 
Right-to-Know Act have differed from the office’s previous reports in that they have 
not presented cost or benefit estimates for all rules in existence. Instead, 0MB has 
presented information for all regulations that it reviewed within a particular time- 


As noted previoush’, Crain and Hopkins also presented data later in their study showing 
significantly lower costs of regulation if transfer costs were excluded. However, the more 
commonly quoted estimates were those including transfer costs. 
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frame that (1) had costs or benefits of at least $100 million annually and (2) the costs 
and benefits had been monetized by either the rulemaldng agency or 0MB. 
Specifically: 

• OMB’s report for 2002 presented information on the costs and 
benefits of all regulations meeting tiiose criteria that it reviewed for 
asix-and-one-halfyearperiodfromApril 1, 1995, to September 30, 

2001.^*^ 0MB said the total cost of those rules was about $50 billion 
to $53 billion (in 2001 dollars), and the benefits ranged from $48 
billion to $101 billion, 

• In its 2003 report, 0MB provided estimates of the costs and benefits 
of 107 regulations meeting the above criteria that it reviewed during 
the 10-year period from October 1992 through September 2002.’^ 

0MB estimated thatthe total costs ofthese rules ranged from nearly 
$37 billion to nearly $43 billion (in 2001 dollars), with benefits 
ranging from $146 billion to $230 billion. 0MB noted that four 
rules issued by EPA accounted for a substantial fraction of the 
aggregate benefits for all 107 rules. 

Tn its 2002 report, 0MB said its decision to present data for only certain rules 
during a limited time-frame was driven by the inconsistent and increasingly aged 
nature of many of the studies used to develop aggregate estimates. 0MB went on to 
say that “we do not believe that the estimates of the costs and benefits of regulations 
issued over ten years ago are reliable or very useful for informing current policy 
decisions.” Therefore, 0MB said that “in keeping with the spirit of OMB’s new 
information-quality guidelines, we have decided not to reproduce the aggregate 
estimates that were contained in Appendi.x C of the draft report.”^^ The report went 
on to say that the total costs and benefits of all federal rules then in effect “could 
easily be a factor of ten or more larger.” In its 2003 repon, 0MB said that estimates 
prepared for rules adopted prior to the 10-year period “are of questionable relevance 
now.” 


Office of Management and Budget. Office of Information and Regulatory Affairs, 
Stimulating Smarter Regulation: 2002 Report to Congress on the Costs and Benefits of 
Regulations and Unfunded Mandates on State, Local, and Tribal Entities, 2002. 

Office of Management and Budget, Office of Information and Regulatory Affairs. 
Informing Regulalory Decisions: 2003 Report to Congress on the Costs and Benefits of 
Federal Regiiloiions and Unfiinded Mandates on State. Ix)cal, and Tribal Fnlilies, 2003, 

Section 515 of the Treasury and General Government Appropriations Actfor Fiscal Year 
2001, gcncralh’ known as the “Data Quality* Act” orthc “hiformation Quality Act,” amended 
the Paperwork Reduction Act and directed OMB to issue government -wide guidelines that 
‘■provide policy and procedural guidance to Federal agencies for ensuring and maximizing 
the quality, objectivity, utility, and integrity- of information (including statistical 
information) disseminated by Federal agencies.” OMB issued a final v-ersion of those 
guidelines in February’ 2002. The act also required agencies to establish administrative 
mechanisms allowing affected persons to seek and obtain correction of infonnation 
maintained and disseminated bythe agency. 
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OMB’s 2004 Draft Report 

In February 2004, 0MB released a draft of its 2004 report on the costs and 
benefits of federal regulation. This report focused on the 85 major rules that 0MB 
reviewed from October 1, 1993, to September 30, 2003 , 0MB said the estimated 
costs of these rules ranged from $34 billion to $39 billion, and said the estimated 
benefits were from $62 billion to $ 168 billion (all in 200 1 dollars). As Table 2 below 
illustrates, EPA's rules accounted for more than half of the benefits and about two- 
thirds of the costs of these rules, with tiie bulk of EPA’s costs and benefits 
attributable to what 0MB described as “a handful of EPA clean-air rules that reduce 
public exposure to fine particulate matter.” With the exception of the Department 
of Homeland Security (DHS), all of the agencies’ largest cost estimates are always 
smaller than the smallest benefits estimate.^'* 0MB said the substantial drop in the 
benefits estimates from the previous report (from $230 billion to $ 1 68 billion at the 
upper end of the range) was caused by one EPA rule (implementing the sulfur 
dioxide limits of the acid rain provisions in the 1990 amendments to the Clean Air 
Act) that fell out of the lO-year window because it was issued in the 1992-1993 
period. 


Table 2. Estimates of Total Annual Benefits and Costs of 
85 Major Federal Rules Reviewed by OMB 
Between Oct. 1, 1993, and Sept. 30, 2003 


Agency 

Benefits (in millions) 

Costs (in millions) 

Agriculture 

$2,933 - $6, 1 23 

$1,634 -$1,656 

Education 

655-813 

361 -610 

Energy 

3,990-4,058 

1,836 

Healtli and Human Ser\ ices 

8.742- 12.138 

3,025 -3,121 

Homeland Security 

62 

899 

Housing and Urban Development 

190 

150 

Labor 


806 

Transportation 

6,608-9,386 

3,814 -.5,854 

Environmental Protection Agency 

.37,647- 131,682 

21,629 -24,024 

All agencies 

62,09! - 168,098 

34,156-38,958 


Source: Office of Management and Budget, Informing Regutatorv Decisions: 2004 Draft Report to 
Congress on the Costs and Benefits of Federal Regulations and Unfinided Mandates on State, Local, 
and Tribal Entities, Feb. 2004. 


” Office of Management and Budget, Informing Regulatory Decisions: 2004 Draft Report 
to Congress on the Costs and Benefits of Federal Regulations and Unfimded Mandates on 
State, Loeal. and Tribal Entities, Feb. 2004. 

OMB noted that all of these DHS mlcs had been issued b 3 ’the Coast Guard, and said that 
‘ the benefits of a reduced risk of terrorism have proven veiy difficult to quantify and 
monetize.’' 
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As in previous reports, OMB said that the total costs and benefits of all federal 
rules currently in effect “could easily be a factor of ten or more larger” than the 
estimates it provided for the 10-year period. Some have questioned why OMB only 
includes rules in its estimates that it reviewed within the previous 10 years. 


Estimates of Regulatory Costs to Businesses 

In addition to developing estimates of total regulatory costs, the 2001 Crain and 
Hopkins study also provided estimates of those costs to businesses. Specifically, the 
authors estimated that $497 billion of the $843 billion in aggregate regulatory costs 
in 2000 were imposed on businesses. To develop this estimate, Crain and Hopkins 
assumed that business costs were 65% of environmental costs, 50% of economic 
costs, 100% of workplace costs, and 54% of tax compliance costs. The 
environmental and tax cost assumptions were reportedly infomied by previous 
studies, but the authors said the 50-50 division of economic costs was ‘'a default 
judgment,” The allocation for workplace regulations was based “on the simple fact 
that these only apply to business enterprises.” 

Regulatory Costs on Small Business and Manufacturers 

In what they described as their most important finding, Crain and Hopkins also 
concluded that small businesses experienced about 60% greater costs per employee 
than larger firms — nearly $7,000 per employee in t1rms with fewer than 20 
employees compared to less than $4,500 per employee in larger firms. As Table 3 
below illustrates, Crain and Hopkins reported that environmental regulations and tax 
compliance paperwork were more than twice as costly per employee to small firms 
than to larger firms. In contrast, they said that the cost of economic regulations fell 
most heavily on large firms, and the costs of workplace regulation were slightly 
greater per employee to medium-sized firms. 


Table 3. Crain and Hopkins’ Estimates of Total Federal 
Regulatory Costs Per Employee by Size of Firm, Calendar Year 
2000 


Type ot regulation . 

I Viniis with 

I fewer Uian • 

I ■ 20' ■ 

I employees 

Mriiis with i 
20 to 499 1 
employees 1 

Firms with i 
500 or 1 
moi'c i 
employees i 

All firms 

Enrdronracntal 

$3,328 

$1,173 

$717 

$1,213 

Economic 

1,616 

1.648 

2,485 

2,065 

Workplace 

829 

873 

698 

779 

Tax compliance 


625 

562 

665 

All types of regulation 

6,975 

4,319 

4,463 

4,722 


Source: W. Mark Crain and Thomas D. Hopkins, Thelmpacl ofRe^datoi-v Cosls vn Small Firmy, 
a report for the Office of AdvocaCT, U.S. Small Business Administration (200 1 ), p. 3. 
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Crain and Hopkins also reported the per-employee costs of regulation by type 
of firm — manufacturing, trade (wholesale and retail), services, and all other types 
of firms. As Table 4 below illustrates, the authors concluded that regulations were 
most costly to manufacturing and “other” firms (including such businesses as coal 
mining, ore mining, oil and gas extraction, coal gasification, and electric utilities), 
and they were particularly hard-hit by environmental regulations in comparison to 
their trade and ser\’ice counterparts. Manufacturing and other firms also had 
somewhat higher compliance costs per employee for workplace regulations. Tn 
contrast, service firms reportedly experienced the least regulatory cost, particularly 
with regard to environmental and economic regulations. 


Table 4. Crain and Hopkins’ Estimates of Total Federal 
Regulatory Costs Per Employee by Type of Firm, Calendar Year 
2000 


Type of regulatittn 

Manufacturin 

gftrms 

Trade 

firms 

Service i 
firms 1 

.. Other 
firnis 

Environmental 

$3,691 

$0 

$33 

$2,823 

Economic 

2.553 

2.166 

847 

3,704 

Workplace 

838 

734 

747 

845 

Tax compliance 

822 

698 

273 

1,193 


7,904 

3,598 

1,900 

8,564 


Source: W. Mark Crain and Tlwmas D. Hopkins. The fm/mct o/Regulafory Cosis on Small Firms, 
a report for llic Office of Advocacy. U .S. Small Business A<liniiiisin]hon(2(X)l), p, 27. 


Crain and Hopkins also provided estimates of regulatory costs per firm and as 
a percentage of receipts. Both of these measures indicated that regulations were more 
costly for manufacturers than for other types of firms. For example, the authors 
reported that, on average, U.S. firms spend nearly $90,000 per firm to comply with 
federal regulations, but said manufacturers' costs were more than $440,000 per fimi. 
Tn contrast, they said regulatory costs for the service sector were less than $32,000 
per firm. 

Finally, combining the two previous perspectives, the authors reported that 
small manufacturing firms appeared to be the most affected by regulatory costs on 
a per-employee basis. For example, they said that manufacturing firms with fewer 
than 20 employees averaged nearly $17,000 in regulatory costs per employee, 
whereas regulatory costs in manufacturing firms with 500 or more employees were 
just over $7,000 per employee. In the service sector, they said regulations cost more 
than $2,200 per small firm but less than $1,800 per large firm. 

Manufacturers and Workplace Regulations 

In December 2001, W. Mark Crain and Joseph Johnson reported the results of 
a survey that they conducted of 100 manufacturers concerning the cost of workplace 
regulations (e g., those governing worker health and safety, employee benefits, civil 
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rights, labor standards, and labor-management relations).’^ Crain and Johnson said 
that, in 2000, complying with those regulations cost those 100 manufacturers an 
average of $2.2 million per firm, or about $1,700 per employee. The authors also 
said that there were significant differences in regulatory costs by firm size. For 
example, in small manufacturing firms (those with few'er than 100 employees), the 
authors reported that compliance witii workplace regulations cost nearly $2,600 per 
employee. In large firms (those with 500 or more employees) they said the cost was 
$1,530 per employee, and in medium-size firms (those w'ith 1 00 to 499 employees) 
the cost was about $1,360 per employee. They said that if the results from these 100 
firms were extrapolated to all manufacturing firms in theU.S. (about 300,000), the 
total cost of compliance with workplace rules for manufacturers would be $32 
billion.'*'' 

The overall conclusion that the authors drew from this study is consistent with 
the conclusion in the previously mentioned study by Crain and Hopkins — that 
regulatory costs per employee are greater for small businesses than for larger 
businesses. The actual costs reported in these studies differ substantially. For 
example, whereas Crain and Hopkins found that compliance with workplace 
regulations in 2000 cost less than $47,000 per manufacturing firm, Crain and 
Johnson concluded that workplace regulations cost they manufacturers in their study 
an average of about $2,2 million per firm — about 50 times higher. 


Aggregate Cost and Benefit Estimates 
Need Careful Interpretation 

The differences in the estimates resulting from studies of aggregate regulatory 
costs or benefits suggest that users of those estimates would be wise to understand 
how they w'ere developed. Most of the studies attempt to aggregate the results of 
previous studies, which may themselves be aggregations of previous studies with 
significantly different methodologies. Slight changes in these studies’ assumptions 
or data can yield vastly different results, even when done by the same author. For 
example, the addition of one study, or even one rule, has caused OMB’s estimates to 
fluctuate significantly from year to year. There are also substantial differences of 
opinion regarding which types of rules should be included in these tabulations; while 
some studies include transfer costs and costs associated with ta.x paperwork, others 
do not, yielding cost estimates for the same year that differ by hundreds of billions 
of dollars. Still other studies rely on surveys of regulated entities, asking them to 
self-report their regulatory costs. The use ofself-reported information from regulated 
entities about the costs associated w'ith regulatory compliance may be problematic 
in the absence of corroborating data. 


’’’ W. Mark Crain and Joseph M. Johnson, Complicmce Costs of Federal Workplace 
Regiilarions: Survey Results for U.S. Manufacturers (Arlington, VA; Mcrcatus Center. Dec. 
2001 ). 

This figure includes both recurring costs and onc-time costs such as law suits. If only 
recurring costs are included the authors said the cost of compliance would drop to $28 
billion. 
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in 1 996, the General Accounting Office (GAO) attempted to collect information 
from companies regarding their regulatory compliance costs. GAO di scovered that 
none of the more than 50 companies it contacted could provide reliable information 
on regulatory costs. Part of the problem was that companies found it difficult to 
identify incremental regulatory costs — i.e., the costs that would not have been borne 
in the absence of federal regulation. For example, even if they were not required by 
OSHA, most companies would take steps to protect their workers from obvious 
hazards. Therefore, the real cost of regulation is what those companies are required 
to spend over and above what they would have done anyway. None of the companies 
that GAO contacted had a database capable of capturing incremental costs, probably 
because there is no regular business use for such data. The companies also had 
difficulty developing a list of federal regulations applicable to their firms and 
differentiating federal regulatory costs from costs associated with requirements 
issued by other jurisdictions and other entities. GAO concluded that objectively 
measuring the aggregate cost of federal regulations in a single company was 
extremely difficult, and said ‘‘decisionmakers using studies that attempt to measure 
total current regulatory costs to guide public policy need to be aware of those studies' 
conceptual and methodological underpinnings,"”' 

Studies of aggregate regulatory costs can provide some useful perspective on the 
etYects that federal regulations have on the economy in general and businesses in 
particular. Although reliant on numerous assumptions and sometimes dated 
information, the aggregate estimates of regulatory costs are the best measure ofthose 
effects currently available. Theestimatesderived from thosestudies can vary widely, 
and depend heavily on the quality of the information used and how the data are 
adjusted and combined, The fragility of those estimates is further underscored by the 
fact that 0MB no longer considers it feasible to report the costs and benefits of all 
federal regulations, Also, to provide a full picture, estimates of regulatory costs 
shouldbeaccompanied by estimates of regulatory benefits. Unfortunately, regulatory 
benefits are even more difficult to measure than regulatory costs. Differences in the 
cost and benefit estimates derived from those studies illustrate the degree to which 
they should be viewed as providing interesting, but not necessarily definitive, 
information. 


’’ U.S. General Accounting Office, Regulatory Burden: Measurement Challenges and 
Concerns Raised by Selected Cumpames, GAO/GGD-97-2, Nov. 18. 1996. 

Prcviousl}', GAO concluded that estimates of regulatoiy' compliance costs reported in the 
banking industry' were of little \^uc due to serious methodological deficiencies. See U.S. 
General Accounting Office, Regulatory Burden: Recent Studies, Industry Issues, and 
Agency Initiatives, GIK0!CCD-9A-2^, Dec. 13, 1993. 


Mr. Gowdy. Without objection, all Members will have 5 legisla- 
tive days to submit any additional materials for inclusion into the 
record. 

With that, on behalf of all of us, thank you for your expertise, 
for your time, and your participation. 

This hearing is adjourned. 

[Whereupon, at 5:35 p.m., the Subcommittee was adjourned.] 
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Responses to Post-Hearing Questions from Sally Katzen, Visiting Professor, 
New York University School of Law, Senior Advisor, Podesta Group 

Response to Questions for the Record Re The Reins Act 

Question 1: What do you think the likely effect of the Reins Act would he if it were 
enacted in law? 

Answer: The Reins Act is intended to increase congressional accountability and to 
reduce the regulatory burden of what its proponents view as an out-of-control regulatory 
system. If enacted in law, I believe it would have the opposite effect - namely, diminish 
the public’s confidence in the Congress and essentially freeze in place the regulatory 
status quo that its sponsors find so objectionable. 

On the first point, we have experienced divided government for most of the last three 
decades, where one political party controls one or both houses of Congress and the other 
party controls the White House. If the pattern holds and if the Reins Act were enacted in 
law, one House alone would be able to block any major rule proposed by an 
Administration - whether because a majority of that body is opposed to the rule on the 
merits or because of a lack of time on the calendar to process each of the major rules that 
year in a timely (as defined by the Reins Act) basis - leaving duly enacted legislation 
(representing the will of that Congress or a previous one) as an empty promise on the 
books; the public would have been told that it is the law, but the law would not be 
implemented and therefore not in effect. The public will rightly wonder whether what 
Congress does matters at all. 

On the second point, many major rules are controversial, and while the proponents of the 
Reins Act focus on those who may object to the rule, there are often others who believe it 
is necessary or desirable (and possibly not sufficiently rigorous). Consider then when an 
Administration seeks to revise a rule to make it less stringent or to rescind it completely. 
The revocation (or streamlining) of a major rule, like the adoption of a rule in the first 
place, must not only proceed through the notice and comment process, but also would be 
subject to the Reins Act, and just as the opponents of a proposed rule could effectively 
block promulgation of the rule so long as they control at least one of the three actors - the 
House, the Senate or the White House — so too, the proponents of a revised or rescinded 
rule could block its taking effect so long as they control one of the three decision makers. 
The likely result will thus be a standoff or the preservation of the status quo. 

Question 2: Please respond to Professor Adler’s contention that executive branch 
and independent regnlatory agencies often seek to evade legislative oversight and 
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controls, thereby uiiderniiiiiiig what checks currently exist with respect to the 
snbstance of regnlations issned by snch agencies. 

Answer: I am not aware of the basis for Professor Adler’s assertion that agencies seek to 
evade legislative oversight. He did not cite any studies or provide any examples, so 1 
cannot tell whether his contention is purely theoretical, based on his academic studies, or 
reflects real life experience in the federal government. Based on my experience (roughly 
10 years in the executive branch in various capacities) I would say that congressional 
oversight is respected and expected as a legitimate part of the process. Agencies are fully 
aware that their authority comes from Congress and that Congress controls the purse 
strings, and that which is given can be taken away. During my tenure, I testified before 
various committees of Congress around 50 times and had appreciably more meetings and 
phone calls with individual Members on matters of interest to them. Congressional 
oversight is often very helpful for those in the agencies, especially in terms of their 
understanding how their activities are perceived by others. 
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Setting the Record Straight: 

The Crain and Crain Report on Regulatory Costs 

Introduction 


Critics of health, safety, and environment regulation have sought to buttress the case against 
regulation by citing a 2010 report by economists Nicole Crain and Mark Crain called The Impact 
of Regulatory Costs on Small Firms' (“the Crain and Crain report”). The Crain and Crain report 
is the fourth in a series of reports that have been produced under contract for the Small Business 
Administration’s (SBA) Office of Advocacy since 1995, each of which has attempted to 
calculate the total “burden” of federal regulations, and to demonstrate that small businesses in all 
economic sectors bear a disproportionate share of that burden." 

Among the Crain and Crain report’s findings is one that has become a centerpiece of regulatory 
opponents’ rhetoric: the “annual cost of federal regulations in the United States increased to 
more than $1.75 trillion in 2008.”'’ This figure is several orders of magnitude larger than the 
estimate generated by the Office of Management and Budget (0MB) — the official estimate of 
the aggregate costs and benefits of federal regulations prepared annually for Congress. The 2009 
0MB report found that in 2008 annual regulatory costs ranged from $62 billion to $73 billion."* 
The authors of the Crain and Crain report attribute this massive difference to the fact that their 
report considers many more rules than do the annual 0MB reports, including rules with 
estimated costs less than $100 million, rules that were put on the books more than 10 years ago, 
and rules issued by independent regulatory agencies.' 

As this report demonstrates, however, much more is at work than that. In areas where the 0MB 
and Crain and Crain calculations overlap, Crain and Crain use the same cost data as 0MB, but, 
unlike 0MB, which presents regulatory costs as a range, Crain and Crain always adopt the upper 
end of the range for inclusion in their calculations, a departure that is not justified as we explain 
in this report. Further, Crain and Crain’s calculations for the regulations not covered by OMB’s 
report appear to be based largely on a decidedly unusual data source for economists — public 
opinion polling, the results of which Crain and Crain massage into a massive, but unsupported 
estimate of the costs of “economic” regulations. Because Crain and Crain have refused to make 
their underlying data or calculations public — apparently even withholding them from the SBA 
office that contracted for the study — it is difficult to know precisely how they arrived at the 
result that economic regulation has a cost of $1.2 trillion dollars, comprising more than 70 
percent of the total costs in their report. Nevertheless, even based on what Crain and Crain 
reveal, their calculation of the cost of economic regulations is deeply flawed, as we also explain. 

In addition, the 0MB report accounts for an equally relevant figure that the Crain and Crain’ s 
$1.75 trillion figure simply omits: the economic benefits of regulation. OMB’s 2009 recent 
report found that in 2008 annual benefits of regulation ranged from $153 billion to $806 billion.'’ 
And, as a series of CPR reports have explained, the OMB reports likely overestimate regulatory 
costs and underestimate regulatory benefits, including omitting from its calculations altogether 
significant benefits that happen to defy monetization.’ In contrast, the Crain and Crain report 
makes no effort to account for regulatory benefits. If, for example, a regulation imposes $100 in 
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costs on a business, but provides twice that in benefits, the Crain and Crain report would still 
tally that as $100 cost to society, even though it provides substantial net benefits. 

It’s easy to see why the anti -regulatory critics have seized on the Crain and Crain report and its 
findings.* The $1.75 trillion figure is a gaudy number that was sure to catch the ear of the media 
and the general public. Upon examination, however, it turns out that the $1.75 trillion estimate is 
the result of transparently unreliable methodology and is presented in a fashion calculated to 
mislead. 

This report points out the severe flaws with the effort by Crain and Crain to estimate total 
regulatory costs. These flaws include: 

• Omitted benefits of regulation A discussion of regulation is inherently incomplete — 
and distorted — if it focuses on costs without also considering benefits. Simply put, 
OMB’s calculations demonstrate that regulation has a positive net effect on the economy, 
and not by a little. The Crain and Crain report simply ignores the benefits of regulation, 
focusing solely on one half of the equation. But, claiming to present a compilation of 
regulatory costs, without also presenting a compilation of regulatory benefits, is 
fundamentally misleading. Indeed, using Crain and Crain’s methodology, practically any 
economic transaction — from the purchase of a loaf of bread to the construction of a 
manufacturing plant — would be counted as a drain on the economy, because they only 
include the costs not the benefits. The Crain and Crain report’s failure to include an 
accounting of regulatory benefits is particularly puzzling, since virtually every source the 
authors rely on for estimates of costs also provide estimates of benefits as well. 

• Questionable assumptions and flimsy data The report’s estimate of “economic 
regulatory” costs — financial regulations, for example — which account for 70 percent of 
the total regulatory costs, is not based on actual cost estimates. Instead, this estimate is 
based on the results of public opinion polling concerning the business climate of 
countries that has been collected in a World Bank report. The authors of the World Bank 
report warn that its results should not be used for exactly the type of extrapolations made 
by Crain and Crain, because their underlying data are too crude. Crain and Crain 
nevertheless enter the World Bank data into a formula, which they appear to have created 
out of whole cloth, that purports to describe a relationship between a country’s regulatory 
stringency and its Gross Domestic Product (GDP). OMB has repeatedly warned against 


Wliilc comparing cosls and benefits is beyond tlic scope of lliis paper, it is nolablc dial the 2009 OMB report found 
tliat total regulator benefits are far larger tlian total regiilaton' costs. See infra endnote 4 and supra accompanying 
text. Tliis finding refers to total aggregate net benefits, which means tliat some indiv idual regulations may not have 
benefits that exeeed cosls. Bui, ihis result usually arises from llic difficully of moncli/.ing rcgulaloiy benefits, rather 
tliim the lack of actual benefits. See comments cited infra endnote 7; see also Renti Steinzor et af, -4 Renirn to 
Common Sense: Protecting Health. Safety, and the Environment Through “Pragmatic Regulatory Impact Analysis” 
(Clr. for Progressive Refonn, While Paper 909, 2(K)9), available al 

http:,'7 w\v' w.pro,CTes5ivcmform.org)^<irtieles/P RIA 909.pdf: Jolm Applegate et al., Reinvigorating Protection of 
Health, Safety, and the Environment: The Choices Facing Cass Sunstein (Ctr. for Progressiv’e Reform. Wliite Paper 
901, 2009), available al h(lp:/7vv\vw-progrcssivcrcronn.or^\irticlcs/Suns(cinOiRA901 pdf : Frank Ackcntian cl al.. 
Applying Cost Benefit Analysis to Past Decisions: Was Protecting the Environment Ever a Good Idea? (Ctr. for 
Progressive Reform, Wlhte Paper 401, 2004), a\>ailable at 
I ittp^/Avvyw pr ogr ess i verefo r m.org/ar ti clesAV rong 4 0 1 .pdf. 
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trying to reduce the complex relationship between these two concepts to such simplistic 
terms, yet this is precisely what Crain and Crain do. 

• Opaque calculations. Contrary to academic and government nomis, Crain and Crain do 
not reveal their data or show the calculations they used to arrive at their cost estimates. 
Neither is the information available from the SBA Office of Advocacy. Moreover, Crain 
and Crain declined to furnish their data to CPR despite several requests. As a result, it is 
impossible to replicate their results, a flaw so significant it would prevent the publication 
of their paper in any respectable academic journal. 

• Slanted methodology. The Crain and Crain report suffers from several methodological 
problems, all of which tilt the results towards an overstatement of regulatory costs. These 
problems are itemized and explained further below. 

• Overstated costs. To estimate the cost of non-economic regulation, Crain and Crain 
almost always used the agency estimates of such costs that were submitted to 0MB. 
Although 0MB presents these costs as a range, Crain and Crain always used the upper 
bound estimate, effectively eliminating the agencies’ careful efforts to draw attention to 
the uncertainties in these calculations. Moreover, cost estimates are typically based on 
industry data, and regulated entities have a strong incentive to overstate costs in this 
circumstance. As discussed below, empirical studies have shown that such estimates are 
usually too high. 

• Peer review rendered meaningless. The peer review process used by the SBA Office of 
Advocacy does not support the reliability of the report. Only two people examined the 
document. The authors ignored a significant criticism raised by one of the two reviewers 
concerning their estimate of economic regulatory costs. As for the second person, the 
entire review consisted of the following comments: “1 looked it over and it's terrific, 
nothing to add. Congratsj.]”'^ 

For the reasons that follow, we conclude that the Crain and Crain report is sufficiently flawed 
that it does not come close to justifying regulatory reform efforts, such as the REINS Act,^ which 
seek to limit protection of people and the environment. If Crain and Crain had used a more 
straightforward and generally accepted methodology, they likely would have reached a figure 
that was several orders of magnitude smaller. And, if Crain and Crain had properly considered 
regulatory benefits, they likely would have found that regulation is a net economic plus for 
society. Such findings, however, would not comport with the political agenda of the SBA’s 
Office of Advocacy or of the opponents of regulation in general. 


^ Regulations rrotn Ihc E.xcculivc in Need of Scniliny (REINS) AcU H.R. 1(1. 1 12th Cong. (201 1). Under this bill, 
no new “economieally significant” regulations would take effect unless Congress affinnatively approved the 
regulation w ithin 90 day's of receiving it, by means of a joint congressional resolution of approval, signed by the 
Prcsidcnl. For more infonnalion on the REINS Acl. sec Sidney Shapiro, The RKINS Ad: '/'he Conservative Rush to 
Underah Regulatory Protections for Health, Safety, and the Environment (Ctr. for Progressive Reform, 
Backgrounder, 2011), available at 

http://w'ww.nfoures5i'verefQrm.oru/'articles.'’'CPR Rei ns Act Ba c kirroi inder 2011. pdf. 
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The Crain and Crain Report’s Methodology 


The Crain and Crain report purports to provide a complete accounting of all regulatory costs. It 
divides the regulatory universe into four categories: economic regulations; environmental 
regulations; tax compliance regulations; and occupational health and safety and homeland 
security regulations. Notably, the report never provides a clear definition of the term 
“regulation,” nor does it provide clear definitions of each of the four regulatory categories. Next, 
the authors employ different methodologies to calculate the total costs of regulation in each 
category. Finally, they add up the costs of regulation for each category to derive a total cost of 
federal regulations. 

The report provides only a part of the data, equations, assumptions, extrapolations, and 
calculations that would be necessary for replicating the report’s results. The authors of this white 
paper made several attempts to obtain the missing additional materials from the authors of the 
Crain and Crain report, as well as from the SBA Office of Advocacy, which funded the report, so 
that we could fully understand and verify the methodologies, data, and assumptions that were 
employed. The authors of the Crain and Crain report provided us with only very general 
responses and have given no indication that they would furnish us with the missing infonnation. 

Remarkably, a staff member at the SBA Office of Advocacy explained that his office did not 
have access to any of the additional materials, since it had only contracted to receive the final 
report from the authors.*” Thus, the SBA Office of Advocacy entered into an agreement with 
Crain and Crain to spend taxpayer money on a report whose findings it could not then have 
verified in any significant way — not even checking the arithmetic.* 

Because this underlying information is unavailable, the Crain and Crain report is a political 
document, rather than an academic study. No academic author would submit such a study for 
publication without revealing the data and calculations on which the scholar relied. No academic 
publication would accept such a study unless such information was released. Academic reports 
also acknowledge and discuss potential weaknesses in their calculations, a modesty that is absent 
from the Crain and Crain report. 


Methodological Problems 


Economic Regyiation Costs 

To calculate the total cost of economic regulations, Crain and Crain employ a regression analysis 
that purports to establish a correlation between a country’s score on the World Bank’s 
“Regulatory Quality Index” (RQI) and the size of the country’s economic activity, as measured 
by GDP per capita." According to the World Bank report, the RQI seeks to measure public 
“perceptions of the ability of the government to formulate and implement sound policies and 
regulations that permit and promote private sector development.”*^ Crain and Crain have 


^ If the SBA Office of Advocacy contracts to have similar reports performed in tlie future, we strongly urge it to 
obtain all tire data, equations, assumptions, extrapolations, and calculations as part of the contract, and to make these 
materials readily available in a useable format otr its website. 
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interpreted the RQI as measuring how friendly a country is to business interests.*^ The World 
Bank researchers did not intend for the RQI to be used as a proxy measure for regulatory burden 
or as a tool for critiquing a particular country’s regulatory stringency. Nevertheless, Crain and 
Crain use the RQI in precisely this fashion. 

As the World Bank report explains, the RQI is based on public opinion polling, not quantitative 
data. It is derived from a composite of 35 opinion surveys that asked questions about the 
regulatory climate of approximately 200 countries.'^ Given its subjective origins, the World 
Bank researchers responsible for the RQI designed it with a few limited applications in mind — 
namely, to make meaningful cross-country comparisons as well as to monitor a single country’ s 
progress over time. At the same time, these researchers strongly caution against using the RQI 
for developing specific policy prescriptions in particular countries.'*’ 

Crain and Crain provide no justification defending their use of the RQI to estimate regulatory 
costs, nor do they ever acknowledge the myriad theoretical or empirical problems with 
calculating such costs based on public opinion polling. Significantly, one of the peer reviewers 
of the Crain and Crain report raised this objection, stating “1 am concerned that the index may 
not measure what the authors say it measures, and even if it does, it may overstate the costs of 
regulation w'hen used in conjunction with the other measures."'^ The authors do not appear to 
have revised the report in response to this comment. 

As noted above, the Crain and Crain report uses the RQI, which the authors have converted into 
a proxy measure for a country’s regulatory stringency, as the main variable in their formula for 
calculating the cost of a country’s economic regulations — that is, the supposed reduction in that 
country’s GDP caused by the regulations. The authors do not explain how they devised this 
formula, nor do they provide any of the underlying data, calculations, and assumptions that they 
used to devise it. Consequently, no one can verify whether or not the fonnula provides a 
reasonable model of reality, nor can anyone verify their calculations. 

Using this formula, Crain and Crain calculate the loss in GDP the United States suffers because 
of economic regulation. It is unclear whether Crain and Crain calculate the loss in GDP as 
compared to the country with the highest RQI score or whether they calculate the loss in GDP 
attributed to all regulation. The latter baseline would reflect the GDP in a hypothetical United 
States that had no economic regulations. Whichever baseline they use, Crain and Crain thus 
conclude that the cost of economic regulations in the United States in 2008 w'as $1,236 trillion, 
“as reflected in lost GDP.’’'* 

Crain and Crain do not clearly define the category of “economic regulations,” other than to note 
it is broadly inclusive.^ The lack of a clear definition opens up the possibility that the category 
of “economic regulations” also includes the other categories of regulations identified by Crain 
and Crain. If, for example, this category includes some environmental regulation costs, those 
costs are also the subject of a separate calculation in the report. This would mean that some of 


^ The report iiidiealcs llial llic ealegory of economic regulations is broad enough lo include "a wide range of 
restrictions and incentives tliat affect the way businesses operate — ^what products and services they produee, how 
and where they produce tliem, and liow products and sendees are priced and marketed to consumers.” Cr.vin & 
ClCilN, infra endnote 1. at 17. 
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these regulation costs would be counted twice (once as an economic regulation and once as an 
environmental regulation), leading to an exaggeration of total regulation costs. Some of the 
polling data used by the authors of the World Bank study in the calculation of the RQI asks 
questions of environmental and safety regulations, although the majority of the questions are 
about tax and price control regulations, trade barriers, access to capital, and regulatory barriers to 
starting a new business. 

One other significant problem in this category of costs is that the regression analysis used in the 
report assumes an overly simplistic relationship between regulatory stringency and GDP. As 
noted above, the Crain and Crain report’s formula implies that increases in regulatory stringency 
cause a reduction in a country’s economic activity, which are reflected in a decreased GDP. The 
actual relationship between regulatory stringency and a country’s economic activity is not so 
clear-cut, however, because measurements of GDP do not include regulatory benefits. On this 
subject, the 2009 0MB report to Congress notes: 

The relationship between regulation and indicators of economic activity raises a 
number of complex questions, conceptual, empirical, and normative. A key issue 
involves identification of the appropriate measures. For example, is GDP the 
appropriate measure? As we have seen, many regulations have favorable net benefits, 
and by hypothesis, such regulations are desirable on standard economic grounds. Of 
course it would be useful to understand the effects on GDP of particular regulations 
and of classes of regulations. But while important, GDP is hardly a complete measure 
of relevant values, and some of the benefits of regulation, such as environmental 
protection, are not adequately captured by changes in GDP.'^ 

Finally, the report’s use of the RQI is misleading because it gives the false impression that the 
U.S. regulatory burden is especially high. In fact, the United States has one of the highest RQI 
scores, ranking eleventh out of more than 200 countries.^** The United States ranks higher than 
many of its competitive trading partners, including China, Gennany, Japan, Mexico, South 
Korea, and Taiwan, and its RQI score has remained fairly constant since 1996, when these scores 
were first developed.^' But Crain and Crain’s use of the RQI, and the SBA’s use of the Crain 
and Crain report, imply that the U.S. is inferior to these other countries as an excellent place to 
do business. 


Environiiientai Regulation Costs 

To calculate the costs of environmental regulations, the Crain and Crain report adds up the 
estimated costs of environmental regulations found in each of OMB’s annual reports to Congress 
on cost-benefit analysis since 2001.^^ These estimates in turn are based on aggregation of the 


The World Batik sludv relied on .15 dincrcnl sources of global or regional sun e\ s, produecd bv 33 dilTerenl 
organizations. Only 16 of the sources Itad am- measure of regulation at all. Only one specifically mentioned 
enviromnental regulations (tlie World Economic Forum Global Competitiveness Survey). Only 2 of tlie 35 sources 
nicnlioncd labor tiiarkcl policy : (he African Dcvclopmcnl Bank (nol rclcvaril lo llic U S) and llic Inslilulc for 
Maiiiigement Development World Competitiveness Yearbook Neitlier of tliese trvo said wliich labor mtirket issues 
diev measured, and there was no mention of safety and health by them. See Kaufmaim el at., infra endnote 1 1. at 29 
(Table 1). 39-71 (App. A). 
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cost-benefit analyses that EPA produced when developing the regulafons. Based on this data, 
Crain and Crain find that the total cost of environmental regulations in 2008 was $28 1 billion, 
which is 16 percent of the total regulatory costs according to their estimate of total costs. 

To generate cost estimates for its cost-benefit analyses, EPA primarily relies on surveys of 
representative companies that the regulation will likely affect. Because companies know the 
purpose of the surveys, they have a strong incentive to overstate costs in order to skew the final 
cost-benefit analysis toward weaker regulatory standards.^"* Agencies must also fill in any data 
gaps they encounter by making various assumptions. Due to fear of litigation over the 
regulation, they tend to adopt conservative assumptions about regulatory costs, such that the cost 
assessment ends up reflecting the maximum possible cost, rather than the mean.^' 

Industry cost estimates — and therefore the cost estimates that EPA develops— do not account for 
technological Innovations that reduce the cost of compliance and produce non-regulatory co- 
benefits, such as increased productivity. When companies are asked to predict which technology 
they will employ to comply with a particular environmental regulation, they often will point to 
the most expensive existing “off-the-shelf’ technology available. Once the regulation actually 
goes into effect, however, companies have a strong incentive to invent or purchase less costly 
technologies to come into regulatory compliance. As a result, compliance costs tend to be less, 
and often much less, than the predicted costs. Moreover, the technological innovations tend to 
produce co-benefits unrelated to the regulation — such as increased productivity and efficiency — 
that the company strives to achieve in any event. Given these co-benefits, only a portion of the 
innovative technology’s costs can fairly be counted as compliance costs.^*’ 

As the following chart indicates, retrospective studies of regulatory costs find that the initial cost 
estimates are often too high. 


Retrospecih'e Studies of Re^ulaiory Costs 


Study 

Subject of Cost Estimates 

Results 

PHB. 1980" 

Sector level capital 
cxpctidilurcs for pollution 
controls 

- EPA o\ eresliinated capital costs more than 
it undcrcsiimaicd Ihcui. with forecasts 

Hinging 26 to 126% above reported 
expenditures 

OTA, 1995-*^ 

Total, amuial. or ciipittil 
expenditures for occupational 
safely & health regulations 

- OSHA overestinuited costs for 4 of 5 
liealth regulations, with forecasts ranging 
from S5.4 million lo $722 million above 
reported expenditures 

Goodstcin & 

Various mcasurcs of cost for 

- Agency' and industry overestimated costs 

Hedges. 

1997’’ 

pollution prevention 

for 24 of 24 OSHA & EPA regulations, by 
at least 30%* and generally by more tlian 
100% 

Resources for 

Various mcasurcs of cost Tor 

- Agency ovcrcsliinalcd costs for 12 0125 

tlie Future, 

1999* 

environmental regulations 

rules, and underestiniiited costs for 2 rules 
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Finally, unlike the 0MB reports, which present regulatory costs as a range, Crain and Crain 
always adopt the upper end of the range for inclusion in their calculations.^^ The authors justify 
this move by claiming that agencies allegedly have a strong incentive to underestimate 
regulatory costs, although they provide no empirical evidence to support this claim. In fact, as 
just explained, it is likely that regulatory costs are overstated. In any case, the choice by Crain 
and Crain to always take the higher bound estimate, rather than presenting their results as a range 
of costs, as 0MB does, is a misleading use of the 0MB data. 

Agencies were not required by Executive Order to provide 0MB with estimates of regulatory 
costs and benefits prior to 1988. For this reason, 0MB had to rely on non-government estimates 
in order to estimate regulatory benefits and costs prior to 2000. For environmental regulations 
issued before 1988, the 2001 0MB report relied on a 1991 study of regulatory costs undertaken 
by economists Robert Hahn and John Hird.^^ 

Hahn and Hird performed no new calculations of regulatory costs, but instead they generated an 
estimate by synthesizing a set of earlier studies of regulatory costs conducted by a small circle of 
conservative economists. These estimates are subject to the same limitations as agency- 
produced cost analyses, including relying on industry-estimates of compliance costs and failing 
to account for innovation.^^ An additional problem is that the Hahn and Hird study is nearly 20 
years old, and many of the earlier studies and data it relies upon are more than 30 years old. The 
data and assumptions reflected in the Hahn and Hird study cannot be reasonably extrapolated to 
modem social and economic reality . 


Occupational Safety and Health and Homeland Security Regulation Costs 


The Crain and Crain report concludes that the total cost of occupational safety and health and 
homeland security regulations in 2008 was $75 billion,'^** which is four percent of their total 
costs. Occupational safety and health regulations accounted for $65 billion of the total. 

Occupaiionaf Safety and Health Regulation Costs 

To calculate the occupational safety and health regulations, the Crain and Crain report relies on 
two sources. The first source, a 2005 study by Joseph Johnson, provides the total costs of all 
occupational safety and health regulations issued before 2001.^^ The second source, the 2009 


In addition, inam of these earlier studies assume a rcgulaloi>’ baseline of zero lor tlieir eomparisons of regulatory 
costs. In otlier words, these studies assume tliat in the absence of tlie regulations imder examination, companies 
would have taken no em iromnentally protective actions. This assumption lias no basis in a realiw where other 
existing regulations (federal, state, and local), fear of tort liability, and simple market forces induce coinpanics to 
talte some minimal level of emiromnentally protective action all tlie time. Tins mimnicil level of actions represents 
the proper baseline against which regulatoiy costs should be measured. To tlie extent tliat these earlier studies 
assume a zero baseline. Ihcy grossly overestimate rcgulaloiy- costs. McGaritv & Rullcnbcrg, infra endnote 24, at 
2047. 

In the inten ening years, the U. S. econoiity and society hsve drastically clianged. For example, scientific 
knowledge regarding the liannful public health and environmental cfTccts of pollution has greatly improved, the 
U.S. lias slhfted from an industrial sector-based economy to a service sector-based one, and even indiistrv' lias 
become clicnacterized by more autonnition and less hunum labor. See Itm D. Wyatt & Daniel E. Hecker, 
Occupationa} Changes During the 20th Century^ Monthly L/\uorRev., March 2006. 
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OMB report to Congress, provides the total cost of all occupational safety and health regulation 
issued since 2001. 

The cost estimate from the 2009 OMB report to Congress is based on a simple aggregation of the 
cost-benefit analyses that OSHA produced when developing these regulations.^'" As discussed 
above, the cost assessments generated as part of these cost-benefit analyses greatly overstate the 
costs of regulations, since the agencies that produce them rely on industry for estimates of 
compliance costs, adopt conservative assumptions to fill in data gaps, and fail to account for 
innovation. 

The Johnson study likewise suffers from several flaws, leading it to overestimate these 
regulatory costs. The study begins by aggregating the agency-produced cost-benefit analyses for 
all of OSHA rules issued before 2001 As just noted, these costs estimates are overstated. 
Nevertheless, the Johnson study then inflates OSHA’s cost estimates by multiplying the total of 
all of the estimates by 5.5. According to Johnson, using the multiplier is necessary to account for 
the costs of all of OSHA’s non-major regulations — since OSHA does not perfonn cost-benefit 
analyses for these regulations — and for ^ne^ levied for violations of any OSHA standards.’* In 
other words, the Johnson study assumes that for every dollar industry spends on compliance with 
OSHA’s major rules, it spends $5.50 on compliance with non-major regulations and on fines for 
violations of existing OSHA standards. 

We see no justification for counting the fines that companies pay for violating regulatory 
standards as regulatory costs. Instead, these are the costs of choosing to break the law. That is, 
the fines would never have occurred if the firms had not chosen to disobey the law. Under this 
logic, mass lawbreaking raises regulatory costs, enabling regulatory opponents to argue that we 
need to reduce regulation because of these high regulatory costs. 

The Johnson study took the multiplier of 5.5 from a 1996 study by Harvey James.’® The James 
study uses an unpublished and otherwise unavailable 1974 estimate prepared by the National 
Association of Manufacturers (NAM) of the per-firm cost of compliance with OSHA 
regulations. Because the report is unavailable, it cannot be checked for accuracy. As we 
related earlier, industry estimates of regulatory costs are suspect because of the political 
incentive to inflate such costs. Nevertheless, the Crain and Crain report incorporate the Johnson 
study without any discussion of this significant limitation in the data. 

Homeland Security Regjulalioi} Costs 

To calculate the cost of all homeland security regulations, the Crain and Crain report again relies 
on the 2009 OMB report to Congress,"*’ which is based on the cost-benefit analyses that the 
Department of Homeland Security produced when developing its regulations."” The cost 
assessments provided in these cost-benefit analyses are overstated for all the reasons stated 
above: industry-supplied estimates of compliance estimates; conservative assumptions to fill in 
data gaps; and failure to account for innovation. 
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Tax Compliance Regtiialion Costs 

To calculate the cost of tax compliance regulations, the Crain and Crain report starts with 
estimates of the time that businesses, non-profit organizations, and individuals spend each year 
completing tax-related forms and filings, and multiplies it by an estimate of the hourly cost of 
filling out the forms. Using this methodology, the Crain and Crain report concludes that the total 
cost of tax compliance regulations in 2008 was $160 billion,'*^ which is about nine percent of 
their total costs. 

The report says it derives its estimates of the time it takes to fill out tax forms from the Internal 
Revenue Service and the Tax Foundation, a conservative-leaning non-profit organization. 
However, they do not explain which data they use or how those data contribute to their estimate. 
To the extent that data from the Tax Foundation are used, the report’s estimate of the amount 
time spent on tax compliance should be viewed with caution since the Tax Foundation tends to 
be “anti-tax” in orientation. 

The authors calculate tax compliance costs for businesses separately from individuals and non- 
profit organizations, using the reasonable assumption that businesses spend more money per 
hour complying with tax regulations. Crain and Crain assume that all businesses rely on 
“Human Resources professionals” to prepare their taxes, but they provide no evidence to justify 
this assumption. They nevertheless multiply estimates of the amount of time it takes to fill out 
the tax forms by $49.77 per hour (“the hourly compensation rate for Human Resources 
professionals”) on tax compliance.'*' The report then appears to assume that all individuals and 
non-profit organizations have their taxes prepared by accountants or auditors, and it estimates 
that these entities spend $31.53 per hour (“the average hourly wage rate for accountant and 
auditors”) on tax compliance.'** With respect to individuals, this assumption seems particularly 
unfounded given that millions of American households prepare their own taxes. 


Conclusion 


The Crain and Crain study is rife with flawed methodologies and questionable data and 
assumptions. Of even greater importance, each of the problems with the Crain and Crain 
report’s methodologies, data, and assumptions lead to an overstatement of regulatory costs. 
Because of these problems with the Crain and Crain report’s reliability, we believe policymakers 
should disregard its misleading conclusions as they consider matters of regulatory policy. 


10 




153 


Endnotes 


‘ Nicoi.F. V. Crain &W. Mark Crain, The Twact of RF.oiii,ATORYCasTS on Smai.i, Firms (2010) (This rcpon 
was developed under a contract with the Small Business Administration's Office of Advocacy), available ai 
hl[p:/A\\vw.sba.eos/sitcs/dcfaull^rjlcs/rs371lat.pdf . 

■ For the three earlier reports, see W. M.VRK Crain, The Lviract oe Regl la I'ORY Cos rs on Small Firkis (2005) 
(Tliis report was developed under a contract with the Small Business Administration's Office of Advocacy). 
iTvailahle ai hup:/7arcl!ivc.sba.aov/ad\ o/rcscarc1i/n^264ioLiKir : W. Mark; Crain & Thomas D, Hopkins, The 
Impac t of Regulatory Cosi s on SmallFirms (2001), a\>ailable at 

http://arcliive.sba.gov/advo/research/rs207iot.pdf : Tiio\L\sD. Hopkins. Profiles of Regulatory Costs (1995). 
available al lilip://an:hi v c. sh a .gov /adv o/rcscarc1i/rsl995bop1ot.fidf 
^ Crain & Crain, supra endnote 1, at 6 (2009 dollars). 

^ Office of Mgmt & Budget. Kxecutive Office of the President. 2009 Report to Congress on the Benefits 
AND Costs of Federal Regulations .and Unr-TsDED Mand.ates on State. Lcxi'ae. and Trtbai, Entities .3 
(converted from 200 1 to 2009 dollars), a\>ailahle at 

htlD://wwiv.whirehQusc.gov/sites/detaiiii./filcs.^oinb/asse!s/igi3siativc reDorts/'2009 final BC Report 012^2010, pdf 
[hereinafter 2009 0MB Report]. The Regulatory Right -to-Know Act requires 0MB to produce a report ever>' year 
that, among other things, calculates the annual cost of major regulations. Treasury' and General Government 
Appropriations Act of 2001 j;624. Pub. L. 106-554, 51 U.S.C. ijll05 note. 

^ Crain & Crain, supra endnote 1. at 3-5. 

2009 0MB Report, supra endnote 4. at 3 (coiwerted from 2001 to 2009 dollars). 

See, e.g.. Sidnc} Sliapiro cl al,, CPR Comments on Drajl 2010 Report (o Congress on the Benefits and Costs of 
Federal Regulations 16-19 (App. A. Pt. C.) (2010). available at 

httD://w\\vv.DrQgressi-verefQrnLorg/a[Ticles/20i0 CPR Comments OMB Re|X>it.pdf : Rena Steiiizor et al.. CPR 
Comments on Draft 2009 Report to Congress on the Benefits and Costs of Federal Regulations 1 6-19 (App, A. Pi. 
C.) (2009), available at l:ittp: //wt^’w.p rogressiv erefoiTiiorg/m1icles/2009 CPR Comments OM B R eport.pdf: Amy 
Sinden & James Goodwin CPR Comments on Draft 200S Report to Congress on the Benefits and Costs of Federal 
Regulations 5-8 (2008), available ltfip://w vv\v-piogrcssivereform.org.4ii ticles/2008 Conunents OMB Rep Qrt.p df . 
For all of lire commcnls on OMB’s annual reports lo Congress on (he bcncfils and cost of federal regulation 
produced by CPR Member Scholars cuid staff, see Cir. for Progressive Reform, OA-IB Reports on the Costs and 
Benefits of Regulation, htt p:,Vwww.progressive igforni org,-'O MBCongress.clm (last visited Feb. 5, 20 1 1). 

* For examples of instances in which anti-rcgulatoiy' critics have cited the Crain and Crain report and its conclusions, 
see, e.g,, James L. Gailuso, Diane Kau, & Stephen A. Keen, Red Tape Rising: Obama ’s Torreni of New Regulation 
(Heritage Foimdation Backgrounder No. 2048, 2010) (‘‘According to a report recently released by the Small 
Business Administration, total regulatoiy' costs amount to about SI .75 trillion annually . . . available at 
hUp:,//Uif, .media, ,s5,aii)azoiia>vs,cj:)ii]/2!.)l,0,;'pdf-'bg2482,.pdf: Sen Mark R. Warner, Op-Ed, To Revive the Economy, 
Pull Back the Red Tape, Wash. Post. Dec. 13, 2010 (“According to the U.S. Small Business Administration, the 
estimated mmiial cost of federal regulations in 2008 e.xceeded $1.75 trillion,”), available at 
htt p://ww Yv. was liingt onp o5t.conihvp-dvn/'coiUeiit/articl€/20t0/{2/t2/.AR2010121202639. httn l?h pid^opini o n.sbQx l: 
Press Release, U.S. Chamber of Cxiinincrcc. U.S. Chamber Calls on Federal and Stale Lawmakers lo Stem the 
Growing Tide of Excessive Regulation (Oct. 7, 2010) (“Donohue cited statistics from the Small Business 
Administration's Office of Advocacy' estimating tlie total cost of federal regulations at $1.75 trillion.”), 
hUp:,4Av\vvv.u5chambcr-Com.'prcss/i\:lcases/2()l( )/cctobcr/us-c1i ambc r-ca ils-fc dcra l-and-stalc-la wTn ;ikcrs-s!cm- 
i 3 :Qwiy|i'tide-exces,siye (last visited Feb. 1, 2011). 

^ OrricE or Advocacy. Sm.'\ll Business Administr.-\tion, Information Quality Peer Review Report for 
TheTmp.actofFederat,Regul.atoryCostsonSm.alt.Firms4 (2010) (Bob Lilatfs peer review), tTvailahle al 
hup :, //\vwvv.sba.gov/siles.Nlejau]LTiles/fHes/ nielii3paclQfFe deralR egula toiy Co5tsonSniallFiii us FRFY2 01 0.pdf- 
' Telephone Inten iew' witliRadwan Saade. Regulatory Analyst. Small Business Administration, Office of 
Advocacy, Office ofEconomic Research (Jan, 1 1, 2011). 

“ Crain & Crain, supra endnote 1. at 18-25. TheRQT w^ dev-eloped as part of the World Bank’s Worldwide 
Governance Indicators project, wliich socks to cslablisha variety of indexes for measuring countries’ governance 
and institutional qualitv’. See Daniel Kaufmaim et al.. Governance Matters VIII: Aggregate and Individual 
Governance Indicators 1996-2008 at 2 (Tlie World Bank, Dei’elopment Research Group. Macroeconomics and 


11 






154 


Growlli Team. Policy Research Working Paper No. 4978, 2009), m^ailahle al 

http://papers.ssm. coiii/soi3/p apc rs.cfm?abstraet (follow “One-Click DoiMiload'' hyperlinl^ at the top 

of tile page). 

Kaiifniami et al.. supra endnote 11. at 6. 

See CR.4IN & Cratn, supra cndnolc 1 . al 21 (explaining lhal increases in the RQT correspond to “rcduclions in 
regulatory burden.”). 
id. 

'' Kaufmann ct al.. s-upra endnote 1 1 , at 4. 

Jd. at 5 (describing die RQl as “too blunt a tool to be useful in fonnulaling specihe governance reforms in 
particular comitr}- contexts. Such reforms, and e^’aluation of their progress, need to be informed by much more 
detailed and country'-specific diagnostic data . . . .”). 

’ Office of Adi oc.acy, supra endnote 9, at 2 (Ricliard Williams’ peer review), available ai 
http://i^ ww.sba gov/5ites/'default/'files;'file:s/TlteImpaclotFederalRegula{orvros1soTiSm.t1lFinTisPRFY20 lO.pdf . 
Ricliard Williams is a conserv'ative econoinist who currently works as the Director of Polia- Research at the 
Mcrcalus Ccnlcr. an anli-rcgulalOT\ Ihink lank. See Mercalus Ctr., Richard Williams Biography, 
hU p:/ 7!t ier catus.org/ricl\ard-vvilliains (last visited February' 4. 201 1). 

Crain & CR-AIN, supra endnote 1, at 24 (2009 dollars). 

2009 0MB Report, supra endnote 4. at 29. 

See Kaufmann et al, supra cndnole 1 1. at 89-91 (Tabic C4). Tlic RQI is designed so lhal possible scores range 
from -2.5 (/,e., the greatest regulatory' burden, howe\'er defined) to 2.5 {i.e., tlie lowest regulatory burden, however 
defined). In 2008. the RQI score for the United States was 1.579. Crun & Crain, supra endnote 1, at 24. 

See Kaufmann ct al, supra cndnolc 1 1. al 89-91 (Tabic C4). 

■■ Crain & Cr.ain, supra endnote 1. at 25- 27. 

Id. at 31 (Table 6) (2009 dollars). 

Thomas 0, McGarit>' & Ruth Ruttenberg. Counting the Cost of Health, Safety, and Environmental Regulation. 80 
TEX, L, REV. 1997, 201 1. 2044-45 (2002). 

■\ld. al 2046. 

Id. at 2049-50, Studies of OSHA's vinyl cltloride and cotton dust standards concluded tliat actual complmnce 
costs were much lower titan predicted costs in part because of overall productivity gains acliieved by regulatees, 
Wltcn company scicnlisls and engineers were (breed lo conccnlralc on cosl-cffcclivc compliance icclmiqucs, they 
also identified w'ays to improve the o^’erall productivity' of an industrial process, or even an eitire industry. See 
OCCUPATION.AL S;\rETY AND HEALTH ADMINISTR.\TION, OEHCE OF PRCMjILVM EVALUATION. REGULATORY RE\TEW 
OF OSHA's Cotton Di'ST St.and.ard (2000) (idcnlifying c.xlcnsivc icchitological itnprovcmcnls and increased 
productivity' in the textile industry spurred by OSHA's cotton dust standard); Rum Ru it'ENBERO, Reolilation is 
the Mother or Invention 42. 44-45 (Working Papers for a New SocieUN May/June 1981), (identify'ing six 
rcgulalion-induccd changes in ihc vinyl chloride indusiry ihnl resulted in increased produclivily). 

■' Winston Harrington, RicHird D. Morgenstera, & Peter Nelson, On the Accuracy of Regulatory Cost Estimates C 
(Resoiuces for the Future. Discussion Paper 99-18, 1999) (citing PltN-VNL H.\YES. & B/UaiE lT. INC.. 
Co.vip.vi^isoNS oi' Estim.'VTEu and Ac'iu/\l Pollution Control Capit al ExPLNurrL'iiLS lor Sellctlu 
iNnusTRTF.s (Report prepared for the Office of Planning & Evaluation, U.S. En\ll Protection Agency, 1 980)). 
(x\’'ailahle al hUp://\vww,r[r.or&bocii tncnls/.Rt~T-l>P-99-I8.pdr 

Office of Technology Assessmen t. Gauging Control Technology and Reglilatory Impacts in 
OCCUPATION.\L S.'VTETY .AND HEALTH: AN APPRAIS.-VL OF OSHA’S AK-VLTTICAL APPROACH 58 (1995). 

Eban Goodslcin & Harl Hodges, Polluted Data: Overe.stimating hlnvironmental Costs, 8 Am. Prospf.CT 64 
(Nov./Dec. 1997). 

Harrington, Morgeiistern, & Nelson, supra endnote 27. The Resources for the Future study notes that actual 
compliance costs can also be less than an agency estimates because (here can be less regulatory compliance than llic 
agency anticipates. If an agency overestimiites the extent of pollution reduction, or some simiUir benefit, then the 
regulation may cost less than the agency' estimates. In such cases, the original agency' estimate might liave been 
accurate, but it nuns out to be wrong because the regulatory industry does not obey the regulation to the extent that 
Ihc agency predicted. Id. al 14-15. 

Crain & CR-AIN, supra endnote 1. at 27. 
at25. 

Robert W. Hahn & John A. Hird, The Co.sts and Benefits of Regulation: Review and Synthesis. 8 Yaif, J. OK Rf.G. 
233,248-54 (1991). 


12 



155 


Grain & Crain, supra cndnolc 1. al 31 (2009 dollars). 

2009 0MB Report, supra endnote 4, at 1 1 (Table 1-2). 

^ Joseph M. Jolinsoa^4 Review and Synthesis of the Cost of Workplace Regulations, in CROSS-BORDER HUM.\N 
Resources, Labor, and Employment Tsst.T.s 433, 453-54. 466 (Tabic 10) (Andrew P. Morriss & Sainucl 
Estreicher eds., 2005). 

Id. at 455. 

Harveys. James. Jr.. Estimating OSHA Compli.ancf, Costs 10-13 (Ctr. for the Study of Am. Bus.. Polio^ 
Study No. 135, 1996). 

Id. James conpared the NAM estimate to cost-benefit estimates produced by OSHA. Since tlie NAM estimate 
was approximately 5.5 times greater than the aggregate value of OSHA's cost-benefit analyses, he assumes he was 
justified using a 5.5 nuilliplicr. Id. James did not cite an original source for tlic numbers tliat he derived from the 
NAM estimate. He merely cited a book by Robert S. Smith in wliich the NAM estimate was featured in a table. Id. 
at 4. There is no indication in James' report tliat he read or made aiw independent attempt to ei aluate the accuracy 
of the NAM report. 

Crain & Crain, .s-upra ciidnote 1. at 31 . 

2009 0MB Report, supra endnote 4, at 17-18. 

CIC'VIN & Cr-VIN. supra endnote 1, at 29 (2009 dollars). 

Id. at 28. 

Id. at 29. 

^^Id.z{29. 


13 


o 



